


ee 








eA TE i EES lt dig cat 


wae ng 








NILES’ WEEKLY REGISTER. 





Founru senres.] No. 3—-Vou. VI. BALTIMORE, MARCH 17, 1832. [Vor. XLIi. Wuoxe No. 1,069. 




















EDITED, PRINTED AND PUBLISHED BY H. NILES, AT $5 PER ANNUM, PAYABLE IN ADVANCE; 














The editor’s absence from his desk a part of the last 
and most of the present weck, has interfered with the pre- 
yaration of several editorial articles, on what he deems 
interesting subjects—but the press of important matter, 
for general instruction and record, would have prevented 
their insertion, had they been ready; and a large quantity 
of miseellanies has been postponed. 
The opinion of the supreme court in the Cherokee case 
is given, and Mr. Justice MeLean’s concurring opinion, 
hes advancing some other points in support of it), shall 
ollow in the next Reeistrer, with certain acts of congress, 
&e. after which the act of Georgia, in relation to the Che- 
rokee lands, shall be inserted. A little room will be soon 
obtained by issuing supplements. 

The journal of the proceedings of congress is a long one. 
It has been thought important that the managements con- 
cerning the bank of the United States should be presented 
and preserved. Many schemes have been resorted to to 
avoid a manly and honest responstpititry. The doub- 
lings and creepings of the fox have been substituted for the 
straight-forward and majestic steps of the lion—and little 
men have dared to snap in the dark who cannot summon 
up courage to shew their teeth in day-light. Whether 
the bank ought to be rechartered or not, is a question that 
every generous mind should meet openly. If any are dis- 
posed to wear a ‘‘collar,” let the people see the inseription 
upon it. Wereverence the right of opinion—but hate jug- 
gling and puppyism in national matters. We had enough 
of these in 1828, to last for halfa century. Cowards then, 
(as now), were operated on to produce indirectly, what 
fluttering hearts would not permit them to do manfully— 
They are the ‘‘rank and file” who say aye and no. 

1 BD Otewr—— 
FOREIGN NEWS. 

Arrivals at New York bring London papers to the 

6th, and Paris papers to the 9th February. 
ENGLAND. 

The reform bill was still dragging slowly through the 
house of commons. Sir Henry Parnell, the secretary of 
war, had resigned. He absented himself from the house 
ona question embracing the foreign policy adopted by 
the British government. 

Four of the Bristol rioters had been hung, the rest 
pardoned. The court martial was still sitting on the 
case of captain Warrington. Animmense mob had collect- 
ed at Manchester, in obedience to a call froma _ political 
association styled the Political Union Society, but were 
dispersed by the civil and military authority. 

All exportations of bullion from England to the conti- 
nent had ceased, the exchanges, however, had not suffici- 
ently risen to bring it back again. 

William IV had by proclamation announced his confir- 
mation of the treaty, formed between England, Austria, 
France and Belgium. 

In the house of commons, on the night of the 4th Feb. 
the chancellor of the exchequer mentioned that the Scoteh 
reform bill would be speedily submitted by ministers. 

There had been rumors of ministerial changes, they 
were not, however, credited. 

There had been 3,970 cases of cholera and 978 deaths. 

FRANCE. 
_ A conspiracy of some magnitude had been discovered 
in Paris, but was suppressed by the prompt interference 
of the,police. Gallignani’s Messenger states that, from an 
authentic document in the possession of government, it 
appears there was a coalition between the Carlists and re- 
publicans. That the object was to call a national con- 
gress to choose upon a monarchy or a republic. If the 
former, that Henry V. was to be immediately proclaimed 
king. The Carlists had taken means to enlist an army, 
who were daily paid an allowance, and they contemplat- 
ed upon bringing from 15,000 to 20,000 troops to act at 


600 appeared, who were divided into three parties, each 
of which were surprised at their places of rendezvous; 
they did not however surrender without resistance, and 
the consequence was that lives were lost on both sides. 
One part of the plan of the conspirators was to distribute 
10,000,000 franes among the principal actors. The con- 
spiraey occurred on the Ist of February, and its ramifies- 
tions are thought to have been extensive throughout 
the departments, but more so in Paris, and to embrace 
several foreigners of distinetion. Considerable sums of 
money and arm swere found on the persons arrested, 
who amount in all to about 200. The effect of the sup- 
pression of this movement, it was supposed, would be to 
strengthen the ministry, as all the divisions of parties 
seemed to view the attempt asa rash and foolish one. 

‘The celebrated sect of St. Simonians had attracted the 
attention of government; their chief had been arrested, 
and the hall in which they held their sessions closed. 

BELGIUM AND HOLLAND, 

Franee and England had taken decided steps to cause 
the ratification of the protocol of the five powers by the 
governments of these countries. ‘The question of the de- 
molition of the Belgian fortresses is said to have been ar- 
ranged. The Belgian government, it is stated, is desirous 
of speedily establishing commercial relations with the 
United States, and will, with that view, forthwith send 
M. Desire Brehens as minister-resident to this country. 
King Leopold had publicly ratified the treaty of the five 
powers. 

By acommunication made by the Dutch minister of 
foreign affairs to the two chambers of the states general, 
the objections, on the part of Holland, to the 24th article of 
the protocol, are still persisted in, and a modification posi- 
tively demanded. 

RUSSIA AND POLAND. 
The Moscow Gazette of the 27th December contains an 
article strongly indicative of the bad feeling entertained by 
the Russian government towards England. — It states that 
the Russian government is indignant at the part which 
England took in the troubles of Poland, and says ‘“‘but we 
shall have our turn. We will strip offits mask, and will 
show the world how a people is rescued from slavery. 
“How, “it asks, ‘‘ean this Albion, loaded with debt, and 
now imbued with the most perfidious prineiples, dare to 
rouse the bear, which was near devouring Napoleon with 
the first army that ever entered its territory, and then went 
to punish his temerity at Paris itself. No; its turn must 
come, and then we shall make no treaty with that people, 
except in Caleutta.”? ‘*We barbarians and slaves, as it 
calls us, will give it a lesson.” 
Preparations were making at Riga for the reception of 
the emperor, on his journey to the Polish provinces. 
The Poles banished to Siberia, are divided into three 
classes, and their punishments graduated accordingly. 
Those who sought refuge in Prussia, would be allowed to 
return to Poland. 

ITALY. 

Austria had been importuned to favor the entrance of 
the pontifical troops into Bologna, which was defended 
by a considerable corps of patriots. od 
News from Italy of the 24th January states that within 
the last fortnight, M. d. Metternich has addressed to 
the French government a diplomatic note, in which he 
declares that Austria, whenever she has interfered in the 
affairs of Italy, was not actuated by a spirit of conquest, 
but merely by a conservative feeling, and that this motive 
induced hert intervene a second time with respect to Ro- 
mania, 
Later accounts by way of Paris, say—the troops of the 
pope, on the 20th February, carried all the barricades 
which had been thrown up in the vicinity of Casino-Neri, 
took the place with some slaughter, and made a hundred 
prisoners. On the next day they occupied the village of 
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occupied by the pontifical forces in conjunction with the 
Austrian brigade under general Grabowsky. 

A letter from Forli speaks of horrible massacres com- 
mitted there, and elsewhere. Cardinal Albain arrived 
there on the 22d, and issued a proclamation of amnesty. 

EGrer, &e. 

Advices from Alexandria, received at Trieste, state that 
Ibrahim Pacha had received a severe repulse at St. Jean 
d’Acre on the 9th of December. On the morning of that 
day, he ordered a general assault of the town by sea and 
land, which continued for eight hours, without interrup- 
tion. The Egyptians were killed in great numbers, and 
their fleet, which was much damaged, was compelled to 
leave the port, while the army retired upon Caiffa. A de- 

uty from the sultan had arrived at Alexandria, and held 

requent conferences with the viceroy. 
= Otc 


TWENTY-SECOND CONGRESS—ist SESSION. 
SENATE. 


March 9. The resolutions submitted yesterday were 
taken up and agreed to. 

Memorials were presented by Mr. Tipton, of Indi- 
ana, praying for the re-chartering of the bank of the 
United States. 

The bill providing for the continuation of the Cumber- 
land road through the states of Ohio, Indiana and Illinois, 
was taken up, read a third time and passed. 

The apportionment bill was taken up, and Mr. Holmes 
addressed the senate in support of the amendment of 
Mr. Webster, and in reply to a gentleman from New 
York. ; 

Mr. Silsbee and Mr. Sprague aiso advocated the 
amendment, and Mr. White supported the original bill. 
The senate then adjourned. 

March 12. A message was received from the presi- 
dent of the United States, transmitting a report showing 
the expenditures for the United States armories, and the 
arms manufactured during the year 1831. 

The apportionment bill was then takenup, the question 
being on striking out that part of the amendment which 

rovides for fractional representation. 

Mr. Dickerson addressed the senate in support of the 
amendment offered by Mr. Webster. 

Messrs. Robbins, Clayton, Sprague, Buckner and 
Webster also advocated the amendment. Messrs. Hayne 
and Frelinghuysen opposed it. 

The question was then taken on the motion of Mr. 
Forsyth, to strike out that part of the amendment offered 
by Mr. Webster, which provides for the representation of 
fractions, and decided in the affirmative, as follows: 

YEAS—Messrs. Bibb, Brown, Dallas, Dudley, Ellis, 
Forsyth, Frelinghuysen, Grundy, Hendricks, Hill, Kane, 
King, Mangum, Marcy, Poindexter, Robinson, Ruggles, 
Tazewell, Tipton, Tomlinson, ‘Troup, Tyler, White, 
Wilkins—24. 

NAYS—Messrs. Bell, Benton, Buckner, Chambers, 
Clayton, Dickinson, -~ iy Foot, Hayne, Holmes, 
Johnston, Knight, Miller, Moore, Naudain, Prentiss, 
Robbins, Seymour, Smith, Sillsbee, Sprague, Wagga- 
man, Webster—23. 

So that part of Mr. Webster’s amendment was disa- 

to. 
- The bill was then reported to the senate without 
amendment, and the question was taken on ordering it 
to a third reading, and decided in the affirmative, as fol- 
lows: 

YEAS—Messrs. Benton, Bibb, Brown, Dallas, Dudley, 
Ellis, Ewing, Forsyth, Grundy, Hayne, Hendricks, 
Kane, King, Kni t, Mangum, Marcy, Moore, Poindex- 
ter, Robinson, Ruggles, Tazewell, Tipton, Tomlinson, 
Troup, Tyler, White, Wilkins—?27. 

NAYS—Messrs. Bell, Buckner, Chambers, Clayton, 
Dickerson, Foot, Frelinghuysen, Hill, Holmes, Johnston, 
Miller, Naudain, Prentiss, Robbins, Seymour, Silsbee, 
Smith, Sprague, Waggaman, Webster—20. 

Mr. Roddins submitied the following resolution: 

Resolved, That the secretary of the senate be autho- 

rised to subseribe for 60 capies of the legislative and do- 

cumen history of the bank of the United States, com- 


un shall be distributed to each member of the 


M. St. Clair Clarke and D. A. Hall, whereof 


nate, provided that the price of the work shall not ex- 
ceed the sum of five dollars. The senate then adjourned. 


March 13. A message was received from the presi- 
dent of the United States, transmitting, in obedience to 
a resolution of the senate, information from the secretary 
of war, relative to the employment of agents among the 
Indians, for the purpose of their removal west of the Mis- 
sissippi. | 

Mr. Clay presented a memorial of certain citizens of 
Kentucky, praying the renewal of the charter of the bank 
of the United States. 

Mr. Dallas reported a bill to renew the charter of the 
bank of the United States for the term of fifteen years. 
The following is the synopsis of the bill as reported. 

See. 1. Provides for a renewal of the charter for fif- 
teen ycars. 

2. Directors authorised to appoint two or more officers 
to sign and countersign notes belay one hundred dollars. 
3. No notes, (under $50), to be issued from the bank 
or any branch, unless they be payable at the bank or branch 
whence issued, except at the request of the persons to 
whom they are delivered. 

4. The notes of the bank, though payable at a particular 
ve shall be received by every branch in payment of 
alances due by any state bank. 

5. The corporation prohibited retaining any real estate, 
other than for banking purposes, longer than two years, 
under a penalty of $10,000 in each case. 

6. Not more than two branches to be established or re- 
tained in any state: and not more than one, exeept in the 
states in which they now exist, without the assent of the 
legislature. 

7. Bonus of $500,000 to the government, payable in the 
three first years, in three payments. 

p 8. Laws supplementary to original act to eontinue in 
orce. 

Mr. Hlayne reported a bill for the relief of certain naval 
officers. 

Various resolutions for inquiring into the propriety of 
establishing mail routes in several states, were severally 
acted upon and passed. 

The resolution authorising the purchase of sixty copies 
of the documentary history of the proceedings of the 
United States bank, was taken up and after debate [in 
which the question of re-chartering the bank was partial- 
ly involved,] agreed to, yeas 29, nays17. The senate 
chen adjourned. 


March 14. Several memorials were presented. 

On motion of Mr. Forsyth, the senate went into the 
consideration of executive business, and after some time 
spent therein, the doors were opened; when 

The bill providing for the apportionment of represen- 
tatives under the Afth census, was read a third time, and 
the question on its passage being stated, 

Mr. Hebster rose and moved to recommit the bill to a 
select committee, with instructions to substitute for the 
existing provisions of the bill an amendment varying some- 
what from the plan which he had formerly submitted. 

This motion gave rise to a protraeted debate, in which 
the principle of the amendment, and, ineidentally, the 
merits of the existing bill, were discussed, and various 
suggestion were made, in the course of which a motion to 
re-consider the voteon Mr. Wedster’s former amendment 
wasmade. Messrs. Webster, Mangum, Forsyth, Cham- 
bers, Frelinghuysen, Foot, Hayne, Clay, Holmes, Moore, 
Miller, Clayton, Bell, Hendricks, King, Ewing and 
Kane, took part. Finally, without coming to any deci« 
sion, the senate adjourned, 


HOUSE OF REPRESENTATIVES. 

Friday, March 9. Mr. Verplanck made a report, ac- 
companied by a bill making appropriation to defray the 
expense of publishing the collection of the diplomatic cor- 
respondence of the American revolution. 

The resolution of Mr. Clayton, proposing an investiga- 
tion of the affairs of the United States bank coming up as 
the unfinished business of yesterday, the following was 
offered by Mr. Burges, of Rhode Island, as an amendment 
to the amendment of Mr. Wayne, offered yesterday, viz: 

Whereas a resolution is now before this house requir- 
ing that a select committee be appointed to inquire into 





senate, one eopy to the president and secretary of the 
eonnte, and the residue retained for the library of the se- 
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send for persons and papers, and to report the result of 
their inquiries to this house: 

And, whereas the said resolution being under conside- 
ration in the house, the mover thereof alleged in his place, 
in diseussing the same, that he believed the following 
facts would be established, and under that impression he 
preferred them as a sort of indictment against the bank: 

{Here are substantially recapitulated all the specifica- 
tions and charges preferred by Mr. Clayton, which may 
be seen in page 28. ] 

Mr. Burges moved that the further consideration of 
the whole subject be postponed to Monday, and that in 
in the mean while the several amendments which had been 
proposed, together with the original resolution, be printed. 

After a desultory conversation in which Messrs. Bur- 
ges, McDuffie, Wayne and Clayton, took part, the ques- 
tion was put, and the postponement negatived—Ayes 88, 
noes 9U. 


The question was then about to be put on Mr. Burges’s 
amendment, when 

Mr. L. Condict moved a eall of the house. The mo- 
tion prevailed, the call proceeded; 188 members answer- 
ing to their names; the doors were closed, and excuses re- 
eeived; when further proceedings in the call were sus- 
pended, and the question reeurring on Mr. Burges’s 
amendment, 

Mr. Speight suggested a doubt whether some of the 
clauses in it were in order. 

‘The speaker compared it with the original resolution, 
and observed, that the shades of difference were so small, 
that he was incliued to the opinion that it was not strietly 
in order. 

On motion of Mr. Coulter,the further consideration of 
the subject was postponed to to-morrow, and the printing 
of the amendments ordered. 

Mr. Barstow, of New York, now moved a re-consider- 
ation of the vote by which the house had yesterday re- 
jected the amendment of Mr. Root, (proposing a commit- 
tee of seven to be chosen by ballot.) He said his own 
opinion remained unchanged, but he had been requested 
to make this motion by gentlemen who had been absent 
yesterday when the vote was taken. 

Mr. Speight called for the yeas and nays on reconsider- 
ing; and they were ordered by the house. 

Mr. Hall advocated the motion; he had been himself 
absent, but should have voted with the majority. Yet, 
on account of other gentlemen, he desired the vote to be 
re-considered, 

The soe on re-considering, was then decided by 
yeas and nays—Yeas 98, nays 93. 

So the house re-considered its vote. 

The orders of the day were then called, and the house 
proceeded to the consideration of private bills. 

The bill for the relicf of Susan Decatur came up, and 
was further debated by Mr. Slade and Mr. Burd, who 
were both opposed to the amendment offered on Saturday 
last by Mr. Davis, of Massachusetts, and addressed the 
house at length in support of their respective views; when 

Mr. Everett moved for the rising of the committee. 

Mr. Dickson moved to strike out the enacting clause 
of the bill, which motion was negatived—ayes 62, 
noes 70. 

The committee then rose and reported the bill to the 
house without amendment. 

Mr. Davis then moved the same amendment he had 
previously offered in committee of the whole. 
negatived by a vote of ayes 73, nays 102. 

Mr. Pearce then moved the amendment he had for- 
merly proposed, which was rejected, yeas 80, nays 95. 

The question being taken on the engrossment of the 
bill, it was rejected, yeas 78, nays 95. Whereupon the 
house adjourned. 

Saturday, March 10. Mr. Bell submitted a resolu- 
tion, which lies one day for consideration, directing the 
secretary of war to lay before this house, a copy of a report 
made to the war department by Isaac McCoy, upon the 
subject of the country reserved for the use of the Indian 
tribes, west of the Mississippi river. 

Mr. E. Everett reported a resolution authorising the 
purchase of two hundred and forty copies of the legisla- 
tive and documentary history of the bank of the United 
States, which resolution, after debate, passed, yeas 95, 
nays 82. 


It was 
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The speaker laid before the house a report of the amount 
paid to registers and receivers of the land offices, for the 
last twelve months; also the amount received at each land 
office within the saine period. 

The post office bill was then taken up, read a third time 
and passed. 

Mr. Deddridge moved a re-consideration of the vote of 
the house, by which the bill in favor of Mrs. Deeatur had 
yesterday been rejected; when a motion was made to lay 
the motion of Mr. D. on the table, which motion was de- 
cided in the negative, ayes, 61, nays 74. Before there 
was a decision on the motion, the house a es 

(‘The consequence is, that the fate of the bill remains sus- 
pended until Friday next—the first day when private bills 
are taken up. | 

Monday, Marchi2. Among the memorials and pe- 
titions presented to day, was one by Mr. Arnold, from 
sundry citizens of Tennessee, praying the interference of 
congress in behalf of the Cherokee Indians—vread and re- 
ferred. 

A number of memorials from various quarters of the 
United States, were presented, praying that the charter 
of the bank of the United States may be renewed. 

On motion of Mr. Plummer, inquiry was instituted as 
to the distance from Washington city to New Orleans, to 
Mobile and Natchez, and whether the mail from the 
states of Louisiana and Alabama does not arrive in Wash- 
ington many days sooner than from Mississippi, and 
whether the citizens of Mississippi, have the same be- 
nefits of the post office department extended to them, as 
the other states of the union; if not, to what cause is it 
owing, and whether the evil ought not to be remedied; 
and into the bestand most economical mode of remedying 
the same. 

The resolution of Mr. Clayton respecting the bank of 
the United States came up again for consideration. 

Mr. Blair, of South Carolina, addressed the house in 
opposition to the amendment of Mr. oot, which pro- 
poses a committee of seven be appointed by ballot. 

Mr. Leavitt opposed the amendment of Mr. Root. 
Mr. Daniel, although opposed to the bank, was in favor 
of Mr. R’s. amendment. He disavowed any want of 
respect for the speaker, but maintained that the com- 
mittee should be appointed by the representatives of the 
people. Mr. Daniel would be in favor of an institution 
which should exclude the management of private and in- 
terested individuals. 

Mr. Drayton avowed himself friendly to the bank: 
he believed the country had experienced great benefits 
from its operation and knew of no evils it had produced, 
Yet he was in favor of investigating its affairs by a com- 
mittce appointed in the ordinary mode, and consequently 
opposed to Mr. Foot’s amendment. He concluded by 
calling for the previous question [the effect of which is to 
cut off all amendments, } but the house did not sustain the 
call—ayes 71, noes 98. 

Mr. Everett thought a mistaken impression prevailed 
asto the rule of parliamentary usuage, so often referred 
to. That rule in this case would require a committee of 
gentlemen in favor of an investigation—that was all it re- 
quired; and so far from requiring that they should be ene- 
mies of the bank, it especially forbade that a bill should 
be committed to its enemies. Mr. E. quoted from Jef- 
ferson’s Manual, in support of the view he had taken. 

Mr. Cambreleng thought the rule did not vf Meco 
tended that the committee ought to consist of the oppo- 
nents of the bank, and referred to Mr. Spencer’s resolu- 
tion in 1819, in support of his argument. He concluded 
by some severe remarks on the course of Mr. Root. 

He was followed by Mr. .dngel, of New York, who was 
unfriendly to the bank, and in favor of a severe serutin 
into its affairs, but direeted the prineipal part of his spabalt 
in reply to the charges which had been brought by Mr. 
Root in velation to the corruption in the New York legis- 
lature, the oppressions of the satety fund system, the in- 
fluence of a central power at Albany, &e. He considered 
Mr. Joot as a deserter from his party, and the publie ac- 
cuser of hisown state. He went into a general defence 
and eulogy of the state of New York. Her commerce, 
internal improvements, politics, patriotism, and morals. 

Mr. Jenifer, of Maryland, next obtained the flocr, and 
addressed the house with much animation in support of 
My. /¢s0¢’s asnendment, and specially in reply to some re- 
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flections which had been cast in the previous course of de- 
bate, upon the federal party. He replied in suceession to 
various speeches of the opponents of the bank, and con- 
cluded by giving notice that as soon as it should be in or- 
der, he would have an amendment to the amendment of 
Mr. foot limiting the time within which the committee 
should report to the 5d Monday of April next. 

Mr. Collier, of New York, moved an adjournment, 
which motion prevailed, and Mr. C. consequently has the 
floor for to-morrow. Adjourned. : 

Tuesday, March 13. After the report of a number 
of bills of a private nature, 

The house again took up Mr. Clayton's resolution for 
an inquiry into the concerns of the United States bank. 

Mr. Collier, of New York, was entitled to the floor 
and addressed the house at considerable length, chiefly 
in ly to his colleagues, Messrs. Beardsley and .Ingel, 
and Mr. Leavitt, in their attack on Mr. Root—he went 
ito a disseetion of the machinery of party polities in 
New York, which occasioned a frequent laugh through- 
out the house. rs 

Mr. McDuffie now rose and appealed to the house on 
the subject of the time this debate had consumed, and 
proposed that this house should ‘‘sit it out,” and bring it 
to a close this night. 

Mr. Adams gave notice that he should offer an amend- 
ment, which was read at the clerk’s table. (It varied the 
phraseology of the resolution, and added a clause restriet- 
mg the committee as to the time within which they shall 
report. ) : 

Qn motion of Mr. Lamar, there was now a eall of the 
house, when 201 members answered to their names. 

The question was then put on Mr. /oot’s amendment. 

The yeas and nays were called, but before the result 
was announced from the chair, Mr. Plummer, of Missis- 
sippi, who had voted ay, asked leave to change his vote. 
Ile then voted no. Upon which the votes were declared 
to stand, yeas 100, nays 100. There being a tie, the 
speaker voted in the negative; so the amendment was re- 
jeeted. 

The yeas and nays are as follows: 

YEAS—Messrs. Adams, C. Allan, Allison, Appleton, 
Armstrong, Arnold, Ashley, Babcock, Banks, Noyes Bar- 
ber, John S. Barbour, Barringer, Isaac C. Bates, Branch, 


Briggs, Bullard, Burd, Cahoon, Choate, Collier, Lewis 
Condict, Silas Condit, Eleutheros Cooke, Bates Cooke, 
Cooper, Corwin, Coulter, Craig, Crane, Crawford, Creigh- 


ton, Daniel, John Davis, Dearborn, Denny, Dickson, Dod- 
dridge, Ellsworth, George Evans, Joshua Evans, Edward 
Everett, Horace Everett, Ford, Gilmore, Grennell, 
Heister, Hodges, Horn, Howard, Hughes, Hunt, Hunt- 
ington, Ihrie, Irvin, Isacks, Kendall, Henry King, Leteh- 
er, Marshall, Maxwell, Robert MeCoy, MeDufiie, 
McKennan, Mercer, Milligan, Muhlenberg, Newton, 
Pearee, Pendleton, Pitcher, Potts, John Reed, Root, 
Russel, Semmes, Wm. B. Shepard, Slade, Smith, 
Southard, Spence, Stanberry, Stewart, Storrs, Sutherland, 
Taylor, Philemon Thomas, Tompkins, Tracy, Vance, 
Vinton, Washington, Watmough, Wilkin, Elisha Whit- 
tlesey, Frederick Whittlesey, Edward D. White, Wick- 
liffe, Wilde, Williams, Young—100. 

NAYS—Messrs. Alexander, Robert Allen, Anderson, 
Angel, Archer, Barnwell, Barstow, James Bates, Beards- 
ley, Bell, Bergen, Bethune, James Blair, John Blair, 
Boon, Bouck, Bouldin, John Brodhead, John C. Brod- 
head, Cambreleng, Carr, Carson, Chandler, Chinn, Clai- 
borne, Clay, Clayton, Coke, Connor, Davenport, War- 
ren R. Davis, Dayan, Dewart, Doubleday, Drayton, Dun- 
ean, Felder, Fitzgerald, Foster, Gaither, Gordon, Grif- 
fin, Thomas H. Hall, William Hall, Hammons, Harper, 
Hawes, Hawkins, Hoffman, Hogan, Holland, Hubbard, 
Jarvis, Jewett, Richard M. Johnson, Cave Jolmson, 
Charles C. Johnston, Edward Kavanagh, Kennon, Adam 
King, John King, Lamar, Lansing, Leavitt, Lecompte, 
Lent, Lewis, Lyon, Mann, Mardis, Mason, McCarty, 
McCoy, Melntire, McKay, Thos. R. Mitchell, Newnan, 
Nuckolls, Patton, Pierson, Plummer, Polk, Edward C. 
Reed, Rencher, Roane, Aug. H. Shepperd, Soule, 
Speight, Standiffer, Francis Thomas, Wiley Thompson, 
John Thomson, Verplanck, Ward, Wardwell, Wayne, 
Weeks, Wheeler, Camp. P. White, Worthington—100. 

Mr. Wayne’s amendment was then read, and he took 
the floor in support of it, and continued to address the 
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house till half past four o’elock, when he gave way for a 
motion for adjournment, and the house adjourned. 

Mr. W. of course has the floor for to-morrow. 

Wednesday, March 14. Mr. Root submitted a resolu- 
tion ealling upon the treasury department fora eopy of a 
circular issued from that department in 1827 calling upon 
our consular agents to introduce into the United States al 
such foreign trees and plants as may give promise, under 
proper management, of flourishing and becoming useful. 

Mr. Mec Duffie submitted a resolution calling upon the 
secretary of war to inform this house whether the whole 
amount, and if not, what proportion of the several annu- 
ities appropriated for the use of the several tribes of In- 
dians, by various acts of congress, bave been paid to the 
respective tribes, during the years 1830 and 1831; and 
also, in what mode and by what ageney, and to what per- 
sons, the said annuities have been respectively paid; what 
vouchers are returned to the proper office, by the agents 
of the United States appointed to pay over the said an- 
nurtres, 

The amendment to Mr. Clayton’s resolution proposing 
an inquiry into the affairs of the bank of the United 
States, came up for consideration. 

Mr. JV ayne, who had the floor, resumed and coneluded 
his remarks in explanation and support of the amendment 
he had offered. 

Mr. Hibbard moved the previous question, and, as pre- 
liminary, that there be a call of the house. 

Mr. McDuffie remonstrated against the call for the 
previous question, especially as the question had only 
been argued on one side. : 

Mr. Boon moved the suspension of all further proceed- 
ings on the call of the house, 196 members answering to 
their names. 

Mr. Hubbard then renewed his motion for the previ- 
ous question—but the house refused to sustain it, 100 
to 80. 

Mr. Root addressed the house chiefly m reply to the 
speeches of some of his colleagnes. 

Messrs. Beardsley, Daniel, Jenifer, and Speight seve- 
‘ally addressed the house. 

Mr. Cambreleng replied with warmth to Mr. Jtvot, and 
having made an improper reference to the senate, was call- 
ed to order by Mr. .Mc Duffie, and apologised to the house. 

Mr. /rvin moved an adjournment—lost, 61 for, 129 
against it. 

Mr. Wayne’s amendment was then negatived—yeas 26, 
nays 164. 

Mr. Adams now offered the following amendment, viz: 

To strike out after the word “appointed,” the remain- 
der of the resolution, and to insert, ‘‘to inspect the banks, 
and to examine the proceedings of the bank of the United 
States—to report thereon, and to report whether the pro- 
visions of its charter have been violated or not; that the 
said committee have leave to meet in the city of Philadel- 
phia, and shall make their final report thereon, on or be- 
fore the next; that they have power to send for 
persons and papers, and to employ the requisite clerks, 
and expenses of which shall be audited and allowed by 
the committee of aecounts, and paid out of the contingent 
fund of this house.” 

Mr. Alexander proposed to amend Mr. .ddams’ amend- 
ment, by inserting after the word ‘‘violated,” and before 
the words ‘‘its charter,” the words ‘‘or abused.” 

Mr. Adams opposed the amendment, as being too 
vague, and implying powers which did not belong to the 
house. 

Mr. Mc Duffie supported the amendment, as he wished 
if there was any inquiry at all, that it should be unre- 
strained. 

Mr. Polk supported the amendment. 

Mr. .dlexander withdrew his amendment. 

Mr. Cambreleng suggested that the time limited by 
Mr. Adams was too short, and on the suggestion of Mr. 
Mc Ineffie, Mv. Adams modified the amendment, by ex- 
tending the time to the 21st of April. 

Mr. Clayton opposed the amendment. 

Mr. Beardsley offered the following as an amendment 
to the amendment of Mr. Adams, viz. to insert after the 
words **books of the bank” 

"And the offices thereof, including the officers of the 
branches in conducting the affairs thereof; and of said of- 
fieers, as such.”’ 
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Mr. Williams inquired whether it was intended by the 

-ntleman, that the committee should go to New Orieans. 

Mr. Beardsley replied, and explained that he meant 
the committee to go wherever it might be necessary, fully 
to examine the affairs of the bank and all its branches. 

Mr. McDuffie offered some remarks in reply to the 
objections of Mr. Cambreleng, as to the shortness of the 
time allowed by the amendment to the committee to re- 
port; and referred tothe purpose of delay, which had been 
openly avowed by the opponents of the bank. ; 

Mr. Polk warmly insisted on the ground previously 
taken by Mr. Cambreleng, and avowed his determination 
to defeat the re-chartering of the bank, if possible; his 
own opinion against it he had long since given. 

Mr. Arnold said, that, in advocating the bank, he 
spoke not merely his private opinien, but that of .all his 
constituents. 

Mr. Hogan, after a few preliminary remarks, offered 
an amendment to the amendment of Mr. .Jdams, namely, 
to strike out the clause limiting the time, and to insert 

‘“That the committee prosecute the investigation with 
all diligence, and report to this house, so soon as may be 
consistent with the discharge of the duty assigned them.” 

The chair pronounced this amendment not in order until 
Mr. ‘Dearables’s should have been disposed of. 

Mr. Mercer made a remark in favor of limiting the 
time. 

Mr. Beardsley replied to an expression used by Mr. 
McDuffie, in which that gentleman had pronounced Mr. 
B’s amendment ‘‘a mere manceuvre. ”’ 

Mr. Williame demanded the yeas and nays on Mr. 
Beardsley’s amendment. 

Mr. Boon moved to adjourn. 

Mr. Arnold demanded the yeas and nays on this mo- 
tion; which being taken, stood yeas 53, nays 138. 

Mr. Beardsley now withdrew his amendment, that the 
question might be taken upon that of Mr. Horan. 

The question on Mr. Hogan’s amendment was then 
taken by yeas and nays and determined in the nega- 
tive, yeas 94, nays 102. 

Mr. Howard now moved to amend the amendment 
of Mr. Adams, by striking out the words ‘‘and to re- 
port whether the provisions of the charter have been 
violated or not.” 

This amendment was rejected without a count. 

The question was now taken on Mr. .2dams’ amend- 
ment, as modified, and was decided by yeas and nays, 
as follows: 

YEAS—Messrs. Adams, Adair, Chilton Allan, Allison, 
Appleton, Armstrong, Arnold, Ashley, Babeock, Banks, 
Noyes Barber, John S. Barbour, Barringer, Barstow, 
Isaac C. Bates, Branch, Briggs, Bullard, Burd, Cahoon, 
Choate, Collier, Lewis Condict, Silas Condit, Eleutheros 
Cooke, Bates Cooke, Cooper, Corwin, Coulter, Craig, 
Crane, Crawford, Creighton, Daniel, John Davis, Dear- 
born, Denny, Dewart, Dickson, Doddridge, Drayton, 
Dunean, George Evans, Joshua Evans, Edward Everett, 
Horace Everett, Ford, Gilmore, Grennell, Hodges, 
Heister, Horn, Howard, Hughes, Hunt, Huntington, 
thrie, Irvin, Jenifer, Kendall, Henry King, Letcher, 
Marshall, Maxwell, Robert McCoy, McDuffie, McKay, 
McKennon, Mercer, Milligan, Muhlenberg, Newton, 
Pearce, Pendleton, Pitcher, Potts, John Reed, Root, 
Russel, Wm. B. Shepard, Aug. H. Shepperd, Slade, 
Smith, Southard, Spence, Stanberry, Stewart, Storrs, 
Sutherland, Taylor, Philemon Thomas, Tompkins, Tracy, 
Vance, Verplanck, Vinton, Washington, Watmough, 
Wilkin, Elisha Whittlesey, Frederick Whittlesey, E.d- 
— D. White, Wickliffe, Wilde, Williams, Young— 
06. 

NAYS—Messrs Alexander, Robert Allen, Anderson, 
Angel, Barnwell, James Bates, Beardsley, Bell, Bergen, 
Bethune, James Biair, John Blair, Boon, Bouck, Boul- 
din, John Brodhead, John C. Brodhead, Cambreleng, 
Carr, Carson, Chandler, Chinn, Claiborne, Clay, Clayton, 
Coke, Connor, Davenport, Dayan, Doubleday, Felder, 
Fitzgerald, Foster, Gaither, Gordon, Griffin, Thomas H. 
Hall, William Hall, Hammons, Harper, Hawes, Haw- 
kins, Hoffman, Hogan, Holland, Hubbard, Isacks, Jarvis, 
Jewett, Richard M. Johnson, Cave Johnson, Charles 
C. Johnston, Kavanagh, Kennon, Adam King, John 
King, Lamar, Lansing, Leavitt, Lecompte, Lent, Lewis, 
Jiyon, Mann, Mardis, Mason, McCarty, William McCoy, 
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Melntire, Thos. R. Mitchell, Newnan, Nuckolls, Patton, 
Pierson, Polk, Edward C. Reed, Rencher, Roane, Soule, 
Speight, Standifer, Stephens, Francis ‘Thomas, Wiley 
Thompson, John ‘Thomson, Ward, Wardwell, Wayne, 
Weeks, Wheeler, Camp. P. White, Worthingtoa—92, 

So the amendment was agreed to. 

Mr. &. Everett now moved to strike out after the word 
“committee,” the word ‘‘appointed,” and to insert the 
words ‘‘of nine to be chosen by ballot’”—which amend- 
ment, at the suggestion of Mr. McDuffie, Mr. Everett 
withdrew; whereupon the question was taken on Mr. 
Clayton’s resolution, as amended, which was carried 
without a count, and the committee ordered to consist of 
seven. 

The following gentlemen compose the committee 
of the house of representatives to proceed to Philadelphia 
to examine the books and papers of the bank of the United 
States, and report whether the said bank has violated its 
charter, viz: Mr. Clayton, Mr. .ddams, Mr. McDuffie, 
Mr. Johnson, of Ky. Mr. Cambreleng, Mr. Thomas, ot 
Ma, anc May. Waimough. 

The proceedings of T/iursday are unavoidably postpon- 
ed. 

1 BB Ot 
REJECTION OF MR. VAN BUREN. 
From the Albany Argus of March 1. 
Letter of the republican members of the New York legis- 
lature, to the president. 
Albany, February 9, 1832. 
To his excellency Andrew Jackson, president of the U.S. 

Sir—The undersigned in the performance of che duty 
with which they have been charged by the republican 
members of the legislature of the state of New York, 
have the honor to transmit herewith, the proceedings of a 
meeting held by them in the capitol of this state on the 3d 
instant. In doing so, they cannot restrain the expression 
of the strong feelings of indignation with which they view 
the act to which those proceedings refer. 

A great majority of the citizens of this state have given 
repeated evidences of the high estimation in which they 
have held your administration of the affairs of the nation. 
The inflexible integrity which has marked every act of 
your publie life—the more than military courage, with 
which the responsibilities of your high station have been 
assumed, and the constant regard manifested by you to 
the purity of the constitution, have strengthened their at- 
tacliment to your person and yowr government; and they 
have not been regardless of the manner in which the 
splendid eareer of a military life, has been followed by 
the many signal blessings which your civil administration, 
has bestowed upon our country. 

This state witnessed with pride, the sclection of Mr. 
Van Buren by your exccllency as your sceretary of state: 
our citizens had given repeated evidences of their confi- 
dence to him. With the watchfulness becoming a free 
people, they had regarded his conduct, in the various sta- 
tions to which he had been called, by the constituted au- 
thorities of the state. “They had witnessed his attachment 
under all circumstances, to the principles of the demoera- 
ev of the country, and they had then reeently evinced the 
extent of their confidence by elevating him to the highest 
office within their gift. “They felt that your execllency’s 
removal of him to a wider sphere was an act of justice at 
onee to his capacity, honesty and fidelity to the eonstitu- 
tion, and to the character of this state and the feelings of 
its people. "They cheerfully acquiesced in that removal, 
and freely surrendered their most distinguished fellow 
citizen to your call, because they recognised in it addi- 
tional confirmation of the high hopes they had imbibed of 
your administration. ‘They saw with undissembled plea- 
sure, his efforts to aid your execlleney in your suecessful 
attempt to restore the government to its purity; and when 
his withdrawal from the high station, to which your par- 
tiality had exalted him, became necessary for the preser- 
vation of your peace against the attacks of those who were 
alike enemies to your person and your principles, they 
beheld in your continued confidence in him, irrefragable 
proof, that no combination.could close the eyes of your 
excellency, to the cause of your country, and no personal 
considerations, arrest your efforts for the common wel- 
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principles by unfaithful servants, the honor of our coun- 
try was not lost to your view, and they felt, that the same 
ardent patriotism, which had been manifested on the walls 
of New Orleans, had been brought into the administra- 
tion of the government. They saw and felt this, in the 
effort made by your excelleney, to acquire by frank and 
honest negotiation, that for which we had warred with 
Great Britain; which had been abandoned if not surren- 
dered by subtle diplomacy; and upon which your excel- 
feney at least, had not been silent. 

e people of this whole country, felt indeed that their 
confidence in your excellency was not misplaced, for they 
saw and knew that no considerations of a pypixatenature 
could for a moment affect your ardent desire to promote 
the common weal. 

It is true they were aware that there were citizens in 
this union, who could justify and participate in this sur- 
render of ‘‘free trade and sailor’s rights,’”? who could 
*‘ealeulate the value of the union,” al who could laugh 
at our calamities in a period of war and general distress. 
But they could not believe that such feelings could sway 
any branch of our hitherto unsuilied government, and 
least of all, that they would ever dare combine to impede 
the attempt of your excellency, to secure that for our 
country, for which we had expended millions of our mo- 
ney, and for which thousands of our citizens had laid 
down their lives. 

Your excellency has ever appreciated the feclings of the 
people of this country, and it will not now be difficult for 
you to judge of those which pervade this whole commu- 
nity, against an act unprecedented in the annals of our 
country; which has impaired the hitherto exalted charaec- 
ter of our national senate—which has insulted a state that 
yields to none in attachment to the union; and which has 
direetly attacked an administration that is founded deep 
in the affeetions of the people, 


The state of New York, sir, is capable in itself, of 


avenging the indignity thus offered to its character, 
in the person of its favorite son. But we shouid be 
unmindful of our duty, if we failed in the expression 
of our sympathy with your excelleney’s feelings of morti- 
fication, at this degradation of the county you have loved 
so well. Yet be assured, sir, that there is a redeeming 
Spirit in the peopie, and that those whom we have the ho- 
nor to represent, ardently desire an opportunity of ex- 
pressing their undiminished confidence in an administra- 
tion, which has exaltcd the character of our country, 
which has restored the purity of the government, and has 
shed abroad upon the whole nation the continued blessings 
of peace and prosperity. 

In the fervent hope, that your excecllency may yet be 
spared many years to bless and adorn the only free nation 
upon the earth, we remain yoursincere friends, and very 
humble servants, N. P. TALLMADGE, 

THOMAS ARMSTRONG, 
LEVI BEARDSLEY, 
JOUN F. HUBBARD, 
J. W. EDMONDS, 
CHAS. L. LIVINGSTON, 
G. OSTRANDER, 
J. W. WILLIAMSON, 
PETER WO®D, 
ED. HOWELL, 
KE. LITCHFIELD, 
WM. SEYMOUR, 
AARON REMER, 
JAS. HUGHSTON, 
WM. H. ANGEL. 
THE PRESIDENT’S REPLY. 

Washington, February 28, 1852. 

GENTLEMEN: I have had the honor to receive your let- 
ter of the 9th inst. inclosing the resolutions passed ‘‘at a 
meeting of the republican members of the legislature of 
New York” on the rejection by the senate of the United 
States of the nomination of Martin Van Buren as minis- 
ter to England. 

Iam profoundly grateful for the approbation which that 
distinguished body of my republican fellow citizens of 
New York have on that occasion, been pleased to express 
of the ~ administration of the affairs placed in my 
charge by the people of the United States, and for their 
generous offers of continued confidence and support. 











—_—_—, 


Conscious of the rectitude of my intentions, my reliance, 
in all the vicissitudes of my public life, has been upon 
the virtue and patriotism of an enlightened people. Their 
generous support has been my shield and my stay, when, 
in times past, the zealous performance of the arduous 
military duties allotted to me, though crowned with suc- 
cess, was sought to be made a ground of reproach: and 
this manifestation on the part of my fellow citizens of the 
Shee state of New York, assures me that services not less 
aithful in the civil administration will not be less success- 
fully defended. 

Then such reliance fails the public servant, public 
liberty will be in danger: for, if the people become in- 
sensible to indignities offered to those, who, with pure in- 
tentions devote themselves to the advancement of the 
safety and happiness of the country, public virtue will 
cease to be respected, and public trusts will be sought for 
other rewards than those of patriotism. 

I cannot withhold my entire concurrence with the re- 
publican members of the legislature in their high esti- 
mation of their eminent fellow citizen, whom they have 
so generously come forward to sustain. To this I will 
add the assurance of my undiminished respect for his 
great public and private worth, and my full confidence in 
the integrity of his character. 

In calling him to the department of state from the ex- 
alted station he then occupied by the suffrages of the peo- 
ple of his native state, I was not influenced more by his 
acknowledged talents and public services, than by the 
general wish and expectation of the republican party 
throughout the union. The signal ability and_ success 
which distinguished his administration of the duties of 
that department, have fully justified the selection. 

I owe it to the late secretary of state, to myself, and to 
the American people, on this occasion to state, that as far 
as it is known to me, he had no participation whatever in 
the occurrences relative to myself and the second officer 
of the government, or in the dissolution of the late eabi- 
net; and that there is no ground for imputing to him the 
having advised those removals from office which, in the 
discharge of my constitutional functions, it was deemed 
proper tomake. During his continuance in the cabinet, 
his exertions were directed to produce harmony among 
its members; and he uniformly endeavored to sustain his 
colleagues. His final resignation was a sacrifice of official 
station to what he deemed the best interests of the coun- 
try. 

“Mr. McLane, our then minister at London, having pre- 
viously asked permission to return, it was my Own anxi- 
ous desire to commit the important points remaining open 
in our relations with Great Britain, to a successor in whose 
peculiar fitness and capacity I had equal confidence: and 
to my selection, Mr. Van Buren yielded a reluctant assent. 
In urging upon him that sacrifice, I did not doubt that I 
was doing the best for the country, and acting in coinci- 
dence with the publie wish; and it certainly could not have 
been anticipated that, in the manner of successfully con- 
ducting and terminating an important and complex nego- 
tiation, which had previously received the sanction of both 
houses of congress, there would have been found motives 
for embarrassing the executive action and for interrupting 
an important foreign negotiation. 

I can never be led to doubt, that, in the instructions un- 
der which that negotiation relative to the trade with the 
British West Indies was conducted and successfully con- 
cluded, the people of the United States will find nothing 
either derogatory to the national dignity and honor, or im- 
proper for such an occasion. 

‘Those parts of the instructions which have been used 
to justify the rejection of Mr. Van Buren’s nomination by 
the senate of the United States, proceeded from my own 
suggestion: were the result of my own deliberate investi- 
gation and. reflection; and now, as when they were dictat- 
ed, appear to me to be entirely proper and consonant to 
my publie duty. 

I teel, gentlemen, that I am incapable of tarnishing the 
pride or dignity of that country, whose glory, both in the 
field and in the civil administration, it has been my object 
to elevate: and I feel assured that the exalted attitude 
which the American people maintain abroad, and the 
prosperity with which they are blessed at home, fully at- 
test that their honor and happiness have been unsullied in 
my hands. 
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A icipation in the trade with the British West India 
islands, upon terms mutually satisfactory to the United 
States and Great Britain, had been an object of constant 
solicitude with our government from its origin. During 
the long tind vexatious history of this subject, various pro- 
positions had been made with but partial success; and in 
the administration my immediate ssor, more 
than one one to adjust it had ended in a total interrup- 
tion of the trade. 7 

The acknowledged importance of this branch of trade, 
the influence it was believed to have had in the elections 
which terminated in the change of the administration, and 
the general expectation on the pari of the people, that re- 
newed efforts, on frank and decisive grounds, might be 
successfully made to recover it, imposed upon me the duty 
of undertaking the task. 

Recently, however, Great Britain had more than once 
declined renewing the negotiation, and placed her refusal 
upon objections which she thought proper to take to the 
manner of our previous negotiation and to claims which 
had at various times been made upon the part of our go- 
vernment. 

The American government, notwithstanding, continued 
its efforts to obtain a participation in the trade. It waived 
the claims at first insisted upon, as well as the objection 
to the imposition by Great Britain of higher duties upon 
the produce of the United States when imported into the 
West Indies, than upon the produce of her own posses- 
sions, which objection had been taken in 1819 in a de- 
spatch of the then secretary of state. 

A participation in the trade with the British West India 
islands could not have been, at any time, demanded asa 
right; any more than in that to the British European ports. 
In the posture of affairs already adverted to therefore, the 
executive could ask nothing more than to be permitted to 
engage in it upon the terms assented to by his predecessor 
and which were the same as those previously offered by 
Great Britain herself. Even these had been denied to 
the late administration, and for reasons arising from the 
views entertained by the British government of ow con- 
duct in the past negotiations. 

{t was foreseen that this refusal might be repeated and 
on the same grounds. When it became the duty of the 
executive, caer than disappoint the expectations of the 
people and wholly abandon the trade, to continue the ap- 
plication, it was proper to meet the objection to the past 
acts of the American administration, which objection, as 
had been foreseen, was actually made and for some time 
insisted upon. 

{t is undoubtedly the duty of all to sustain, by an undi- 
vided and patriotic front, the action of the constituted au- 
thorities towards foreign nations: and this duty requires, 
that during the continuance of an administration in office, 
nothing should be done to embarrass the executive inter- 
course in its foreign policy, unless upon a conviction that 
it is erroneous. decenahh change in the administra- 
tion, however, raises up other authorities of equal dignity, 
and equally entitled to respect: and an open adoption of a 
different course implies no separation of the different 
parts of the government: nor does an admission of the 
rr peo or impracticability of previous demands 
imply any want of respect for those who may have main- 
tained them. 

To defend the claims, or pretensions, as they had been 
indiseriminately ealled, on either side, in the previous cor- 
respondence, which had been for a time urged by the late 
administration, would have been to defend what thet ad- 
ministration, by waiving them, had admitted to be unten- 
able; and if that which ‘had been by them conceded to be 
inexpedient, could not be sustained us prcper, I perceive 
nothing derogatory, and surely nothing wrong, in conduet- 
ing the negotiation upon the common and established prin- 
ciple, that in a ehange of administration there may be a 
corresponding change in the policy end counsels of the 

vernment. ‘This principle exists and is acted upon, in 
the diplomatic and public transactions of all nations. ‘The 
fact of its existence in the revent change of the adminis- 
tration of the American government, was as notorious as 
the circulation of the American press could make it; and 
while its influence upon the policy of foreign nations was 
both natural and reasonable, it was proper, according to 
my sense of duty, frankly to avow it, if the interests of the 
people of the United States should so require. 


Such was the motive, and such and nothing more, is 
the true import of the instructions, taken as a whole, 
which I directed to be given to our minister at London, 
and which neither expressed nor implied condemnation of 
the government of the United States, nor of the late ad- 
ministration, further than had been implied by their own 
acts and admissions. 

I could not reconcile it to my sense of public duty, or 
of national dignity, that the United States should suffer 
continued injury or injustice, because a former adminis- 
tration had insisted upon terms which it had apy wegaren | 
waived, or had failed seasonably to accept an offer whic 
it had afterwards been willing to embrace. ‘The conduct 
of previous administrations was not to be discussed either 
for censure or defence; and only in case ‘‘the omission 
of this government to aceept of the terms proposed when 
heretofore offered,” should ‘‘be urged as an objection 
now,” it was made the duty of the minister ‘‘to make 
the British government sensible of the injustice and in- 
expediency of such a course.” 


Both the right and the propriety of setting up the past 
acts of previous administrations to justify the exclusion 
of the United States from a trade allowed to all other 
nations, was distinctly denied; and the instructions au- 
thorised the minister to state that such a course towards 
the United States ‘‘under existing circumstances, would 
be unjust in itself, and could not fail to excite the deep- 
est sensibility—the tone of feeling which a course so un- 
wise and untenable is calculated to produce, would doubt- 
less be greatly aggravated by the consciousness that Great 
Britain bbs, by orders in council, opened her colonial ports 
to Russia and France, notwithstanding a similar onfission 
on their part to accept the terms offered by the act of the 
Sth July, 1825;’-—he was told “‘that he could not press 
this view of the subject too earnestly upon the considera- 
tion of the British ministry;” and the prejudicial influ- 
ence of a course on the part of the British government 
so unwise and unjust upon the future relations of the two 
countries, was clearly announced in the declaration that 
‘it has bearings and relations that reach beyond the im- 
mediate question uhder discussion,” 


If the British government should decline an arrange- 
ment ‘fon the ground of a change of opinion, or in order 
to promote her own interests,” a prompt avowal of that 
purpose was demanded; but if they should not be pre- 
pared to take that ground, ‘‘but suffer themselves to de- 
sire that the United States should in expiation of sup- 
posed past encroachments, be driven to the necessity of 
retracing their legislative steps without knowledge of its 
effect, and wholly dependent upon the indulgence of 
Great Britain,” they were to be made sensible of the im- 
practicability of that course, and to be taught to expect 
such measures on our part as would vindicate our national 
interest and honor. To announce distinctly to Great 
Britain that we would not submit to a continued injustice, 
on the ground of any objection to the past conduet of the 
American government, whether it were right or wrong, 
was the obvious import of the whole instructions. 

If the executive had caused it to be stated to Great 
Britain, that finding his predecessors to have been in 
error, as was implied by subsequently waiving the terms 
they had advocated, and had, in expiation of those errors, 
abandoned the trade to the pleasure of the British go- 
vernment, the interests of the United States would have 
suffered, and their hovor been reproached; but in exclud- 
ing such considerations, as inappropriate and unjust, and 
in clearly avowing his purpose not to submit to such 
treatment, he hoped to promote the interests of his fel- 
low citizens, and sustain the honor and dignity of the 
country. 

_ In all this, gentlemen, I have the approbation of my 
judgment and conscience. Acting upon the prineiple 
early announced, of asking nothing but what is right, 
and submitting to nothing that is wrong, I asked that only 
of which the justice could not be denied. I asked a par= 
ticipation in the trade, upon terms just to the United 
States, and mutually advantageous to both countries, [ 
direeted a simple and distinct proposition, in conformi 
with these principles, to be submitted to the British ece 
vernment; and, resolving to be content with nothing lege 
I ultimately arranged the trade upon the basis of that 





proposition, without retraction, modification or change.— 
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If the national ‘honor had not been thought tarnished by 
retracing our steps, by claiming more and ultimately con- 
senting to take less, and in fact obtaining nothing; I feel 
assured, that in requiring that which my predecessors 
had conceded to be enough, and obtaining all that was 
demanded, my countrymen will see no stain upon their 
dignity, their pride, or their honor. 

f I po geome greater satisfaction than I derive from a 
review of this subject, I should find it in the gratitude I 
feel for the suecess which has crowned my efforts. I shall 
always possess the gratifying recollection, that I have not 
disappointed the expectations of my countrymen, who, 
under an arrangement depending for its permanence 
upon our own wisdom, are participating in a valuable 
trade upon terms more advantageous than those which 
the illustrious father of his country was willing to accept; 
upon terms as favorable as those which regulate the trade 
under our conventions with Great Britain, and which 
have been sought without success from the earliest pe- 
riods of our history. 

I pray you, gentlemen, to present to the republican 
members of the legislature of New York, and to accept 
for yourselves individually, the assurance of my highest 
regard and consideration. ANDREW JACKSON, 
Messrs. M2 P. Tallmage, Thomas Armstrong, Levi 

Beardsley, John F. Hubbard, J. W. Edmonds, Chas. 1. 

Livingston, Gideon Ostrander, John M. Williamson, 

Peter Wood, E. Howell, Elisha Litchfield, William Sey- 

mour, Aaron Iemer, James Hughson, William H. 

Angel, 

re as) @iiuw- 
THE CHEROKEE CASF. 

Opinion of the supreme court of the U. States, at Janua- 
ry term, 1832, delivered by Mr. Chief Justice Mar- 
shall, together with the opimon of Mr. Justice McLean, 
in the case of Samuel A. Worcester, plaintiff in error, 
vs. the state of Georgia: with a statement of the case, 
extracted from the records of the supreme court of the 
United States. 

Samue, A. Woncegsrenr, plaintiff in error, 
v8. 
Tae sTatre or GEonara. 

A writ of error was issued from the supreme court of 
the United States, directed to ‘‘the honorable the judges 
of the superior court for the county of Gwinnett, in the 
state of Georgia,”? commanding them to ‘‘send to the said 
supreme court of the United States, the record and pro- 
ceedings in the said superior court in the county of Gwin- 
nett, between the state of Georgia, plaintiff, and Samuel 
A. Woreester, defendant, on an indictment in that court. ” 

This writ of-error was returnable on the second Monday 
of January, 1832, and was attested by the honorable 
Henry Baldwin, one of the associate justices of the su- 
preme court of the United States. } 

A citation was issued, directed to ‘‘the state of Georgia,”’ 
dated October 27, 1831, and signed by the honorable 
Henry Baldwin, by which the said state was cited to show 
cause why the error in the judgment against Samuel A. 
Worcester, in the writ of error mentioned, if there was 
any error, should not be arrested, and why speedy justice 
should not be done to the partics in that behalf. 

The citation was served on his excelleney Wilson Lamp- 
kin, governor of the state of Georgia, on the 24th Novem- 
ber, 1831, and on Charles J. Jenkins, esq. attorney gene- 
ral of the said state, on the 22d November, 1831. 

The writ of error was returned to the supreme court of 
the United States, with the record of the proceedings in 
the court for the county of Gwinnett annexed thereto, and 
with the following certificate, under the seal of the court: 
Georgia, Gwinnett county, 8s. : 

I, John G. Park, clerk of the superior court for the 
county of Gwinnett, and state aforesaid, do certify that 
the annexed and foregoing isa full and complete exem- 
plification of the proceedings and judgment had in said 
court, against Samuel A. Worcester, one of the defend- 
ants in the ease therein mentioned as of reeord in the sail 
superior court. 

Given under my hand, and the seal of the court, this 
48th day of Nov. 1851. JOHN G. PARK, clerk. 

The following is a copy of the record: 

“Georgia, Gwinnett county: 

The grand jurors, sworn, chosen, and selected for the 
eounty of Gwinnett, to wit: John S. Wilson, Isaac Gilbert, 











James Wells, jr. Benjamin S. Smith, James W. Moore, 
Robert Craig, John ML Thompson, Hamilton Garmany, 
Amos Wellborn, William Green, Buckner Harris, Wil- 
liam Rakestraw, Jones Douglass, Wiley Brogdon, B. F. 
Johnson, Wilson Strickland, Richard J. Watts, and John 
White— 

In the name and behalf of the citizens of Georgia, 
charge and accuse Elizur Butler, Samuel A. Worcester, 
James Trott, Samuel Mays, Surry Eaton, Austin Cope- 
land, and Edward D. Losure, white persons of said-county, 
with the offenee of ‘residing within the limits of the 
Cherokee nation, without a license:’ For ‘that the said 
Elizur Butler, Samuel A. Worcester, James Trott, Sa- 
muel Mays, Surry Eaton, Austin Copeland, and Edward 
DD. Losure, white persons as afovesaid, on the fifteenth 
day of July, eighteen hundred and thirty-one, did reside 
in that part of the Cherokee nation attached by the laws 
of said State to the said county, and in the county afore- 
said, without a license or permit from his excellency the 
governor of said state, or from any agent authorised by 
his excellency the governor aforesaid to grant such per- 
mit or license, and without having taken the oath to sup- 
port and defend the constitution aid laws of the state of 
Georgia, and uprightly to demean themselves as citizens 
thereof, contrary to the lawsof said state, the good order, 
peace, and dignity, thereof. 

TURNER H. TRIPPE, sol. gen’. 
JNO. W. A. SANFORD, pros’r. 
September, 1831. 

‘True bill—Joun S. Wi son, foreman. 

Witnesses sworn.—John W. A. Sanford, Charles H. 
Nelson, Moses Cantrell, William Wood, Jacob R. 
Brooks, Juo. F. Cox, William ‘Tippins, Hubbard Baker. 

Gwinnett superior court, September term, 1831. 
State of Georgia, 
vs. Indictment for a 
Samuel .1. Worcester, Elizur Butler, misdemeanor. 
and others. 


And the said Samuel A. Worcester, in his own proper 
person, comes and says, that this court ought not to take 
further cognizance of the action and prosecution afore- 
said, because, he says, that, on the 15th day of July, in 
the year 1831, he was, and still is, a resident in the Che- 
rokee nation; and that the said supposed crime, or crimes, 
and each of them, were committed, if committed at all, 
at the town of New Echota, in the said Cherokee nation, 
out of the jurisdiction of this court, and not in the county 
Gwinnett, or elsewhere within the jurisdiction of this 
court. And this defendant saith, that he isa citizen of 
the state of Vermont, one of the United States of Ame- 
rica, and that he entered the aforesaid Cherokee nation 
in the eapacity of a duly authorised missionary of the 
American board of commissioners for foreign missions, 
under the authority of the president of the United States, 
and has not since been required by him to leave it: that 
he was, at the time of his arrest, engaged in preaching 
the gospel to the Cherokee Indians, and in translating the 
sacred seriptures into their language, with the permission 
and approval of the said Cherokee nation, and in aceord- 
ance with the humane policy of the government of the 
United States, for the civilization and improvement of the 
Indians; and that his residence there, for this purpose, is 
the residence charged in the aforesaid indictment: and 
this defendant further saith, that this proseeution the 
state of Georgia ought not to have or maintain, because, 
he saith, that several treaties have, from time to time, 
been entered into between the United States and the 
Cherokee nation of Indians, to wit: at Hopewell, on the 
28th day of November, 1785; at Holston, on the 2d day 
of July, 1791; at Philadelphia, on the 26th day of June, 
1704; at Tellico, on the 2d day of October, 1798; at Tel- 
lico, on the 24th day of October, 1804; at Tellico, on the 
25th day of October, 1805; at Tellico, on the 27th day of 
October, 1805; at Washington city, on the 7th day of 
January, 1805; at Washington city, on the 22d day of 
March, 1816; at the Chickasaw council house, onthe 14th 
day of September, 1816; at the Cherokee ageney, on the 
Sth day of July, 1817, and at Washington city, on the 
27th day of February, 1819: all which treaties have been 
duly ratified by the senate of the United States of Ame- 
rica; and, by which treaties, the United States of Ame- 
rica acknowledge the said Cherokee nation to be a sove- 
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reign nation, authorised to govern. themselves, and all 
persons who have settled within their territory, free from 
any right of legislative interference by the several states 
composing the United States of America, in reference to 
acts done within their own territory; and, by which trea- 
ties, the whole of the territory now occupied by the Che- 
rokee nation, on the east of the Mississippi, has been so- 
lemnly guarantied to them; all of which treaties are ex- 
isting treaties at this day, and in full force. By these 
treaties, and particularly by the treaties of Hopewell and 
Holston, the aforesaid territory is acknowledged to lie 
without the jurisdiction of the several states composing 
the union of the United States; and, it is thereby specially 
stipulated, that the citizens of the United States shall not 
enter the aforesaid territory, even on a visit, without‘a 
passport from the governor of a state, or from some one 
duly authorised thereto, by the president of the United 
States: all of which will more fully and at large appear, 
by reference to thé’ aforesaid treaties. And this defen- 
dant saith, that the seVeral acts charged in the bill of in- 
dictment, were done, or omitted to be done, if at all, 
within the said territory so recognised as beFonging to 
the said nation, and so, as aforesaid, held by them, under 
the guaranty of the United States: that, for those acts, 
the defendant is not amenable to the laws of Georgia, nor 
to the jurisdiction of the courts of the said state; and that 
the laws of the state of Georgia, which profess to add 
the said territory to the several adjacent counties of the 
said state, and to extend the laws of Georgia over the 
said territory, and persons inhabiting the same; and, in 
particular, the act on which this indictment vs. this defend- 
ant is grounded, to wit: “an act entitled an act to prevent the 
exercise of assumed and arbitrary power, by all persons, 
under pretext of authority from the Cherokee Indians, and 
their laws, and to prevent white persons from residing 
within that part of the chartered limits of Georgia, occupied 
by the Cherokee Indians, and to provide a guard for the 
protection of the gold mines, and to enforce the laws of the 
state within the aforesaid territory,” are repugnant to the 








aforesaid treaties; which, according to the constitution of 
the United States, compose a part of the supreme law of 


the land; and that these laws of Georgia are, therefore, 
unconstitutional, void, and of no effect: that the said laws 
of Georgia are also unconstitutional and void, because 
they impair the obligation of the various contracts formed 
by and between the aforesaid Cherokee nation and the 
said United States of America, as above recited: also, that 
the said laws of Georgia are unconstitutional and void, 
because they interfere with, and attempt to regulate and 
control, the intercourse with the said Cherokee nation, 
which, by the said constitution, belongs exclusively to the 
congress of the United States; and because the said laws 
are repugnant to the statute of the United States, passed 
on the day of March, 1802, entitled ‘‘an act to re- 
gulate trade and intercourse with the Indian tribes, and 
to preserve peace on the frontiers:” and that, therefore, 
this court has no jurisdiction to cause this defendant to 
make further or other answer to the said bill of indict- 
ment, or further to try and punish this defendant for the 
sald supposed offence or offences alleged in the bill of in- 
dietment, or any of them: and, therefore, this defendant 
prays judgment whether he shall be held bound to answer 
further to said indietment? 

Georgia, Gwinnett county: 

Personally appeared in open court, Samucl A. Worces- 
ter, and, being sworn, saith, that the several matters and 
things contained in the above and foregoing plea, are true 
in substance and in fact. 

Sworn to, and subseribed in open court, this 15th Sep- 
tember, 1831. SAMUEL A. WORCESTER. 

Joun G. Park, clerk. 

September term, 1831. 

Pleas to the jurisdiction, &c. overruled by the court. 

Arraigned, and plead not guilty. 

Copy bill, and list of witnesses, waived. 

T. H. TRIPP, sol. gen. 
Jury sworn and empannelled. 





1. James H. Gilreath, 7. John L. Tippens, 

2. Benjamin Towers, Thomas Burge, 

3. Joseph Bolton, 9. Eli Elkins, 

4. Thomas Weems, 10. William W. Downs, 
5. John Moffett, 11. Matthew Brown, 

6. Wade Peavy, 12. George R. Edwards. 
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Verdict. 
We, the jury, find the defendants guilty. 

JAMES H. GILREATH, foreman. 
September 15th, 1831. 


Sentence. 
The state, Indictment for residing in 
vs. dane Cherokee nation without 
B. F. Thompson, and others. license. Verdict, “guilty.” 


Vs. the Cherokee nation with- 
Elizur Butler, Samuel A. f out license. Verdict, “guil- 
Worcester, and others. J) 7.” 


The state, \ Indictment for residing in 


The defendants, in both of the above cases, shall be kept 
in close custody, by the sheriff of this county, until they 
can be transported to the penitentiary of this state, and the 
keeper thereof is hereby directed to receive them, and 
each of them, into his custody, and keep them, and each 
of them, at hard labor in said penitentiary, for and during 
the term of four years.” 

The ease of Elizur Butler, plaintiff in error, versus the 
state of Georgia, was brought before the supreme court in 
the same manner. 

Both cases came on for argument on the 20th of Feb. 
1832, and they were argued by Mr. Sergeant and Mr. 
Wirt, for the plaintiffs in error. There was no appear- 
ance for the state of Georgia. | 

On the 3d day of March, 1832, Mr. Chief Justice Mar- 
shall delivered the opinion of the court. 

Siete Worcester, | Opinion of the supreme court of 
ae 4 the U. States, delivered by Mr. 
a f Chief Justice Marshall, at Ja- 
ve state of Georgia. ramets at 20 
. nuary term, 1852. 

This cause in every point of view in which it can be 
placed, is of the deepest interest. 

‘The defendant is a state, a member of the union, which 
has exercised the powers of government over a people who 
deny its jurisdiction, and are under the protection of the 
United States. 

The plaintiff is a citizen of the state of Vermont, con- 
demned to hard labor for four years in the penitentiary of 
Georgia, under color of an act which he alleges to be re- 
pugnant to the constitution, laws and treaties, of the Unit- 
ed States. 

The legislative power of a state, the controlling power 
of the constitution and laws of the United States, the 
rights, if they have any, the political existence of a once 
numerous and powerful people, the personal liberty of a 
citizen, are all involved in the subject now to be consi- 
dered, ‘ 

it behooves this court, in every case, more especially in 
this, to examine into its jurisdiction with serutinizing 
eyes, before it proceeds to the exercise of a power which 
is controverted. 

The first step in the performance of this duty is the in- 
quiry whether the record is properly before the court. 

It is certified by the clerk of the court which pronoune- 
ed the judgment of condemnation under which the plain- 
uff in error is imprisoned, and is also authenticated by the 
seal of the court. It is returned with, and annexed to, a 
writ of error issued in regular form, the citation being 
signed by one of the associate justices of the supreme court, 
and served on the governor and attorney general of the 
state more than thirty days before the commencement of 
the term to which the writ of error was returnable. 

The judicial act,* so far as it prescribes the mode of 
proceeding, appears to have been literally pursued, 

In February, 1797, a rule} was made on this subject, in 
the following words: ‘‘It is ordered by the court, that the 
clerk of the court to which any writ of error shall be di- 
rected, may make return of the same by transmitting « 
truce copy of the record, and of all proceedings in the same, 
under his hand and the seal of the court.” 

This has been done. But the signature of the judge 
has not been added to that of the clerk. The law does 
not require it. The rule does not require it. 

In the case of Martin vs. Lfunter’s lessee,t an exeeption 
was taken to the return of the refusal of the state court to 





*Judicial act, see, 22, 25, v. 2. pp. 64, 65. 
+6 Wh. Rules. 
ft ist Wh. 304, 361. 
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enter a prior judgment of reversal by this court, because 
it was not made by the judge of the state court to which 
the writ was directed; but the exception was overruled, 
und the return was held sufficient. In Buel vs. Van Ness.* 
also a writ of error to a state court, the record was au- 
thenticated in the same manner. No exception was taken 
to it. These were civilcases. But it has been truly said 
at the bar, that, in regard to this process, the law makes 
no distinction between a criminal and civil case. The 
same return is required in both. If the sanction of the 
court could be necessary for the establishment of this po- 
sition, it has been silently given. 


McCulloh vs. the state of Maryland,+ was a gui tam 
action, brought to recover a penalty, and the record was 
authenticated by the seal of the court and the signature of 
the clerk, without that of a judge. Brown et. al. vs. the 
state of Maryland, was an indictment for a fine and for- 
feiture. ‘The record in this ease, too, was authenticated 
by the seal of the court and the certificate of the clerk 
The practice is both ways. 

The record, then, according to the judiciary act, and 
the rule and the practice of the court, is regularly before 
us. ‘The more important inquiry is, does it exhibit a case 
cognizable by this tribunal? 

he indictment charges the plaintiff in error, and 
others, being white persons, with the offence of ‘‘residing 
within the limits of the Cherokee nation without a li- 
eense,”’ and ‘‘without having taken the oath to support 
and defend the constitution and laws of the state of Geor- 

iA. ” 

The defendant in the state court appeared in proper 
person, and filed the following plea: 

**And the said Samuel A. Worcester, in his own pro- 
per person, comes and says, that this court ought not to 
take further cognizance of the action and prosecution 
aforesaid, because, he says, that, on the 15th day of July, 
in the year 1831, he was, and still is, a resident in the 
Cherokee nation; and that the said supposed crime or 
erimes, and each of them, were committed, if committed 
at all, at the town of New Echota, in the said Cherokee 
nation, out of the jurisdiction of this court, and not in the 
county Gwinnett, or elsewhere within the jurisdiction of 
this court: And this defendant saith, that he is a citizen 
of the state of Vermont, one of the Cuited States of Ame- 
rica, and that he entered the aforesaid Cherokee nation 
in the capacity of a duly authorised missionary of the 
American board of commissioners for foreign missions, 
under the authority of the president of the United States, 

zand has not since been required by him to leave it: that 
ihe was, at the time of his arrest, engaged in preaching the 
_gospel to the Cherokee Indians, and in translating the sa- 
cred Scriptures into their language, with the permission 
and approval of the said Cherokee nation, and in accord- 
-ance with the humane policy of the government of the 
United States for the civilization and improvement of the 
Indians; and that his residence there, for this purpose, is 
-the residence charged in the aforesaid indictment: and 
this defendant further saith, that this prosecution the state 
of Georgia ought not to have or maintain, because, he 
saith, that several treaties have, from time to time, been 
entered into between the United States and the Cherokee 
nation of Indians, to wit: at Hopewell, on the 28th day of 
November, 1785; at Holston, on the 2d day of July, 1791; 
_at Philadelphia, on the 26th day of June, 1794; at ‘Telli- 
co, on the 2d day of October, 1798; at Tellico, on the 
24th day of October, 1804; at Tellico, on the 25th day of 
October, 1805; at ‘Tellico, on the 27th day of October, 
1805; at Washington city, on the 7th day of January, 1805; 
at Washington city, on the 22d day of March, 1816; at 
the Chickasaw council house, on the 14th day of Septem- 
ber, 1816; at the Cherokee agency, on the 8th day of July, 
1817; and at Washington city, on the 27th day of Febru- 
ary, 1819: all which treaties have been duly ratified by 
the senate of the United States of America; and, by which 
treaties, the United States of America acknowledge the 
said Cherokee nation to be a sovereign nation, authorised 
to govern themselves, and all persons who have scitled 
within their territory, free from any right of legislative 
interference by the several states composing the United 





* 8th Wh. 312. 
+ 4th Wh. 316. 
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States of America, in reference to aets done within their 
own territory; and, by which treaties, the whole of the 
territory now occupied by the Cherokee nation, on the 
east of the Mississippi has been solemnly guarantied to 
them; all of which treaties are existing treaties at this 
day, and in full foree. By these treaties, and particularly 
by the treaties of Hopewell and Holston, the aforesaid 
territory is acknowledged to lie without the jurisdiction 
of the several states composing the union of the United 
States; and, it is thereby specially stipulated, that the ci- 
tizens of the United Siates shall not enter the aforesaid 
territory, even on a visit, without a passport from the go- 
vernor of a state, or from some one duly authorised there- 
to, by the president of the United States: all of which 
will more fully and at large appear, by reference to the 
aforesaid treaties. And this detendaut saith, that the se- 
veral acts charged in the bill of indictment, were done, 
or omitted to be done, if at all, within the said territory 
so recognised as belonging to the said nation, and so, as 
aforesaid, held by them, under the guaranty of the United 
States: that, for those acts, the defendant is not amenable 
to the laws of Georgia, nor to the jurisdiction of the courts 
of the said state; and that the laws of the state of Georgia, 
which profess to add the said territory to the several adja- 
cent counties of the said state, and to extend the laws of 
Georgia over the said territory, and persons inhabiting the 
same; and, in particular, the act on which this indietment 
vs. this defendant is grounded, to wit: ‘‘An act entitled an 
act to prevent the exercise of assumed and arbitrary pow- 
er, by all persons, under pretext of authority from the 
Cherokee aa, and their laws, and to prevent white 
persons from residing within that part of the chartered 
limits of Georgia, occupied by the Cherokee Indians, and 
to provide a guard for the protection of the gold mines, 
and to enforce the laws of the state within the aforesaid 
territory,” are repugnant to the aforesaid treaties; which, 
according to the constitution of the United States, com- 
pose a part of the supreme law of the land; and that these 
laws of Georgia are, therefore, unconstitutional, void, and 
of no effeet; that the said laws of Georgia are also uncon- 
stitutional and void, because they impair the obligation 
of the various contracts formed by and between the afore- 
said Cherokee nation and the said United States of Ame- 
rica, as above recited: also, that the said laws of Georgia 
are unconstitutional and void, because they interfere with, 
and attempt to regulate and control the intercourse with 
the said Cherokee nation, which, by the said constitution, 
belongs exclusively to the Congress of the United States; 
and because the said laws are repugnant to the statute of 
the United States, passed on the——day of March, 1802, 
entitled “‘An act to regulate trade and intercourse with 
the Indian tribes, and to preserve peace on the frontiers:” 
and that, therefore, this court has no jurisdiction to cause 
this defendant to make further or other answer to the 
said bill of indictment, or further to try and punish this 
defendant for the said supposed offence or offences alleg- 
ed in the bill of indictment, or any of them: and, there- 
fore, this defendant prays judgment whether he shall be 
held bound to answer further to said indictment. ” 

This plea was overruled by the court. And the pri- 
soner, being arraigned, pleaded not guilty. ‘The jury 
found a verdict against him, and the court sentenced him 
to hard labor, in the penitentiary, for the term of four 
years. 

By overruling this plea, the court decided that the mat- 
ter it contained was nota bar to the action. The plea, 
therefore, must be examined, for the purpose of deter- 
mining whether it makes a case which brings the party 
within the provisions of the 25th section of the “Act to 
establish the judicial courts of the United States.” 

The plea avers that the residence, charged in the in- 
dietment, was under the authority of the president of the 
United States, and with the permission and approval of 
the Cherokee nation. That the treaties, subsisting be- 
tween the United States and the Cherokees, acknowledge 
their right as a sovereign nation to govern themselves and 
all persons who have settled within their territory, free 
from any right of legislative interference by the several 
states composing the United States of America. That 
the act under which the prosecution was instituted is re- 
pugnant to the treaties, and is, therefore, unconstitutional 
can void. That the said act is, also, unconstitutional; 
because it interferes with, and attempts to regulate and 
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The first step, then, in the inquiry, which the constitu. 


belongs, exclusively, to congress; and, because, also, it | tion and laws impose on this court, is an examination of 
is repugnant to the statute of the United States, entitled | the rightfulness of this claim. 


“‘An act to regulate trade and intercourse with the Indian 
tribes, and to preserve peace on the frontiers.” 

Let the averments of this plea be compared with the 
25th section of the judicial act. 

That section enumerates the cases in which the final 
judgment or deeree of a state court may be revised in the 
supreme court of the United States. hese are, ‘where 
is drawn in question the validity of a treaty, or statute of, 
or an authority exercised under, the United States, and 
the decision is against their valiity; or where is drawn in 
question the validity of a statuie of, or an authority ex- 
ercised under, any state,on the ground of their being re~- 

ugnant to the constitution, treaties, or laws, of the United 
States, and the decision is in favor of such their validity; 
or where is drawn in question the construction of any 
clause of the constitution, or of a treaty, or statute of, 
or commission held under, the United States, and the de- 
cision is againt the title, right, privilege, or exemption, 
specialiy set up or claimed by cither party, under such 
clause of the said constitution, treaty, statute, or commis- 
sion.” 

The indictment and plea, in this case, draw in question, 
we think, the validity of the treaties made by the United 
States with the Cherokee Indians: if not so, their con- 
struction is certainly drawn in question; and the decision 
has been, if not against their validity, ‘‘against the right, 
privilege, or exemption, specially set up and claimed 
under them.”? ‘They also draw into question the validity 
of a statute of the state of Georgia, ‘ton the ground of 
its being repugnant to the constitution, treaties and laws, 
of the Dnited States, and the decision is in favor of its 

validity.” 

It is, then, we think, too clear for controversy, that the 
act of congress, by which this court is constituted, has 
given it the power, and, of course, imposed on it the 
duty of exercising jurisdiction in this case. ‘This duty, 
however unpleasant, cannot be avoided. ‘Those who fill 
the judicial department have no discretion in selecting 
the subjects to be brought before them. We must ex- 
amine the defence set up inthis plea. We must inquire 
and decide whether the act of the legislature of Georgia, 
under which the plaintiff in error has been prosecuted 
and condemned; be consistent with, or repugnant to, the 
constitution, laws and treaties, of the United States. 

It has been said at the bar, that the acts of the legisla- 
ture of Georgia seized on the whole Cherokee country, 
parcel it out among the neighboring counties of the state, 
extend her code over the whole country, abolish its in- 
stitutions and its laws, and annihilate its political ex- 
istence. 

If this be the general effect of the system, let us inquire 
into the effect of the particular statute and section on 
which the indictment is founded. 

It enacts that ‘‘all white persons, residing within the 
limits of the Cherokee nation on the first day of March 
next, or at any time thereafter, without a license or per- 
mit from his excellency the governor, or from such agent 
as his excellency the governor shall authorise to grant 
such permit or license, and who shall not have taken the 
oath hereinafter required, shall be guilty of a high mis- 
demeanor, and, upon conviction thereof, shall be punish- 
ed by confinement to the penitentiary, at hard labor, for 
aterm not less than four years.” 

The 11th section authorises the governor, ‘‘should he 
deem it necessary for the protection of the mines, or the 
enforcement of the laws in force within the Cherokee na- 
tion, to raise and organize a guard,” Xe. 

The 13th section enacts, ‘‘that the said guard or any 
member of them, shall be, and they are hereby, authorised 
and empowered to arrest any person legally charged with 
or detected in a violation of the laws of this state, and to 
convey, as soon as practicable, the person so arrested, 
before a justice of the peace, judge of the superior, or 
justice of inferior court of this state, to be dealt with ac- 
cording to law.” 

The extra-territorial power of every legislature being 
limited in its action, to its own citizens or subjects, the 
very passage of this act is an assertion of jurisdiction over 
the Cherokee nation, and of the rights and powers con- 


America, separated from Europe by a wide ocean, 
was inhabited by a distinet people, divided into separate 
nations, independent of each other and of the rest of the 
world, having institutions of their own, and governing 
themselves by their own laws. It is difficult to com- 
prehend the proposition, that the inhabitants of either 
quarter of the globe could have rightful original claims 
of dominion over the inhabitants of the other, or over the 
lands they oceupied; ov that the discovery of either by 
the other should give the discoverer, rights to the coun- 
try discovered, which annulled the pre-existing rights of 
its ancient possessors. 

After lying concealed for a series of ages, the enter- 
prise of Europe, guided by nautical science, conducted 
some of her adventurous sons into this western world. 
They found it in possession of a people who had made 
small progress in agriculture or manufactures, and whose 
general employment was war, hunting and fishing. 

Did these adventurers, by sailing along the coast, and 

occasionally landing on it, acquire tor the several govern- 
ments to whom they belonged, or by whom they were 
commissioned, a rightful property in the soil, from the 
Atlantic to the Pacific; or rightful dominion over the nu- 
merous people who occupied it? Or has nature, or the 
great Creator of all things, conferred these rights over 
hunters and fishermen, on agriculturists and manufac- 
turers? 
But power, war, conquest, give rights, which, after 
possession, are conceded by the world, and which can 
never be coutroverted by those on whom they descend. 
We proceed, then, to the actual state of things, having 
glanced at their origin; because holding it in our recol- 
lection might shed some light on existing pretensions. 

_ The great maritime powers of Europe discovered and 
visited different parts of this continent at nearly the same 
time. ‘The object was too immense for any one of them 
to grasp the whole; and the claimants were too powerful 
to submit to the exclusive or unreasonable pretensions of 
any single potentate. ‘Io avoid bloody conflicts, which 
might terminate disasterously to all, it was necessary for 
the nations of Europe to establish some principle which 
all would acknowledge, and which should decide their 
respective rights as between themselves. ‘This principle, 
suggested by the actual state of things, was, “that dis- 
covery gave Utle to the government by whose subjects or 
by whose authority it was made, against all other Euro- 
pean governments, which title might be consummated by 
possession. ””* 

This principle, acknowledged by all Europeans, be- 
cause it was the interest of all to acknowledge it, gave to 
the nation making the discovery, as its inevitable conse- 
quence, the sole right of acquirmg the soil and of makin 
settlements on it. It was. an exclusive principle, whieh 
shut out the right of competition among those who had 
agreed to it; not one which could annul the previous rights 
of those who had not agreed to it. It ewndlitel the right 
given by discovery among the European discoverers; But 
could not effect the rights of those already in possession, 
either as aboriginal occupants, or as occupants by virtue 
ofa discovery made before the memory of man. It gave 
the exclusive right to purchase, but did not found’ that 
right on a denial of the right of the possessor to sell. 

The relation between the Europeans and the natives 
was determined in each case by the particular govern- 
ment which asserted and could maintain this pre-emptive 
privilege in the particular place. The United States sue- 
ceeded to all the claims of Great Britain, both territorial 
aud political, but no attempt, so far as is known, has been 
made to enlarge them. So far as they existed merely in 
theory, or were in their nature only exclusive of the claims 
of other European nations, they still retain their original 
character, and remain dormant. So far as they oon 
been practically exerted, they exist in fact, are under- 
stood by both parties, are asserted by the one, and admit- 
ted by the other. 

Soon after Great Britain determined on planting colo- 
nies in America, the king granted charters to companies 
of his subjects, who associated for the purpose of carrying 
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the views of the crown into effect, and of enriching them- 

selves. The first of these charters was made before pos- 

session was taken of any part of the country. ‘They purport 

eenrety to convey the soil, from the Atlantic to the south 

sea. This soil was occupied by numerous and warlike 
nations, equally willing and able to defend their posses- 
sions. The extravagant and absurd idea, that the feeble 
settlements made on the sea coast, or the companies under 
whom they were made, acquired legitimate power by 
them to govern the people, or occupy the lands from sea 
to sea, did not enter the mind of any man. ‘They were 
well understood to convey the title which, according to 
the common law of European sovereigns respecting Ame- 
riea, they might rightfully convey, and no more. ‘This 
was the exclusive right of purchasing such lands as the 
natives were willing to sell. The crown could not be un- 
derstood to grant that the crown did not affect to claim, 
nor was itso understood. 

The power of making war is conferred by these char- 
ters on the colonies, but defensive war alone seems to have 
been contemplated. In the first charter to the first and 
second colonies, they are empowered, ‘‘for their several 
defences, to encounter, expulse, repel, and resist, all per- 
sons who shall, without license,” attempt to inhabit 
*‘within the said precincts and limits of the said several 
colonies, or that shall enterprise or attempt at any time 
hereafter the least detriment or annoyance of the said se- 
veral colonies or plantations. ”’ 

The charter to Connecticut concludes a general power 
to make defensive war with these terms: ‘tand upon just 
causes to invade and destroy the natives or other enemies 
of the said colony.” 

The same power, in the same words, is conferred on 
the government of Rhode Island. 

This power to repel invasion, and, upon just cause, 
to invade and destroy the natives, authorises offensive as 
well as defensive war, but only ‘‘on just cause.” The 
very terms imply the existence of a country to be invaded, 
and of anenemy who has given just cause of war. 

The charter to William Penn contains the following re- 
cital: ‘‘and because, in so remote a country, near so many 
barbarous nations, the incursions, as well of the savages 
themselves, as of other cnemies, pirates, and robbers, 
may probably be feared, therefore we have given,” Xe. 
The instrument then confers the power of war. 

These barbarous nations, whose incursions were feared, 
and to repel whose incursions the power to make war was 
given, were surely not considered as the subjects of Penn, 
or oceupying his lands during his pleasure. 

The same clause is introduced into the charter to lord 
Baltimore. 

The charter to Georgia professes to be granted for the 
charitable purpose of enabling poor subjects to gain a com- 
fortable subsistence by cultivating lands in the American 
provinces, ‘‘at present waste and desolate.” It recites: 
*‘and whereas our provinces in North America have been 
frequently ravaged by Indian enemies; more especially 
that of South Carolina, which, in the late war by the 
neighboring savages, was laid waste by fire and sword, 
and great numbers of the English inhabitants miserably 
massacred; and our loving subjcets, who now inhabit there, 
by reason of the smallness of their numbers, will, in case 
of any new war, be exposed to the like calamities, inas- 
much as their whole southern frontier continueth unset- 
tled, and lieth open to the said savages.” 

These motives for planting the new colony are incom- 
patible with the lofty ideas of granting the soil and all its 
inhabitants from sea to sea. ‘Vhey demonstrate the truth; 
that these grants asserted a title against Europeans 
only, and were considered as blank paper so far as the 
rights of the natives were concerned. ‘The power of war 
is given only for defence, not for conquest. 

he charters contain passages showing one of their ob- 
jects to be the civilization of the Indians, and their con- 
vertion to Christianity—objects to be accomplished by 
conciliatory conduct, and good example; not by exter- 
mination. 

The actual state of things, and the practice of European 
nations, on so much of the American continent as lies be- 
tween the Mississippi and the Atlantic, explain their 
claims and the charters they granted. Their pretensions 
unavoidably interfered with each other; though the dis- 
covery of one was admitted by all to exelude the claim of 
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any other, the extent of that discovery was the subject of 
unceasing contest. Bloody conflicts arose between them, 
which gave importance and security to the neighboring 
nations. Fieree and warlike in their character, they 
might be formidable enemies, or effective friends. 
Instead of rousing their resentments, by asserting 
claims to their we or to dominion over their per- 
sons, their alliance was sought by ones professions, 
and purchased by rich presents. ‘The English, the French, 
and the Spaniards, were equally competitors for their 
friendship and their aid. Not well-acquainted with the 
exact meaning of words, nor supposing it to be material 
whether they were called the subjects, or the children of 
their father in Europe; lavish in professions of duty and 
affection, in return for the rich presents they received; 
so long as their actual independence was untouched, and 
their right to self government acknowledged, ‘they were 
willing to profess dependence on the power which fur- 
nished supplies of which they were in absolute need, and 
restrained dangerous intruders from entering their coun- 
try: and this was probably the sense in which the term 
was understood by them. 

Certain it is, that our history furnishes no example, 
from the first settlement of our country, of any attempt, 
on the part of the crown, to interfere with the internal 
affairs of the Indians, farther than to keep out the agents 
of foreign powers, who, as traders or otherwise, might 
seduce them into foreign alliances. The king purchased 
their lands when they were willing to sell, at a price they 
were willing to take; but never coerced a surrender of 
them. He also purchased their alliance and dependence 
by subsidies; but never intruded into the interior of their 
affairs, or interfered with their self government, so far as 
respected themselves only. 

The general views of Great Britain, with regard to the 
Indians, were detailed by Mr. Stuart, superintendent of 
Indian affairs, in a speech delivered at Mobile, in presence 
of several persons of distinction, soon after the peace of 
1763. ‘Towards the conclusion he says, ‘‘lastly, 1 inform 
you that it is the king’s order to all his governors and 
subjects to treat the Indians with justice and humanity, and 
to forbear all encroachments on the territories allotted to 
them; accordingly, all individuals are prohibited from pur- 
chasing any of your lands; but, as you know that, as your 
white brethren cannot feed you when you visit them, un- 
less you give them ground to plant, itis expected that you 
will cede lands to the king for that purpose. But, whenever 
you shall be pleased to surrender any of your territories 
to his majesty, it must be done, for the future, at a public 
meeting of your nation, when the governors of the pro- 
vinces, or the superintendent shall be present, and obtain 
the consent of all your people. ‘The boundaries of your 
hunting grounds will be accurately fixed, and no settle- 
ment permitted to be made upon them. As you may be 
assured that all treaties with you will be faithfully kept, 
so it is expected that you, also, will be careful strictly to 
observe them.” 

‘The proclamation issued by the king of Great Britain, 
in 1763, soon after the ratification of the articles of peace, 
forbids the governors of any of the colonies to grant war- 
rants of survey, or pass patents upon any lands whatever, 
which, not having been eeded to, or purchased by us, (the 
king), as aforesaid, are reserved to the said Indians, or 
any of them, 

‘The proclamation proceeds: ‘‘and we do further de- 
clare it to be our royal will and pleasure, for the present, 
as aforesaid, to reserve, under our sovereignty, protec- 
tion, and dominion, for the use of the said Indians, ali 
the lands and territories lying to the westward of the 
sourees of the rivers which fall into the sea, from the west 
and northwest as aforesaid: and we do hereby strictly for- 
bid, on pain of our displeasure, all our loving subjects 
from making any purchases or settlements whatever, or 
taking possession of any of the lands above reserved, with- 
out our special leave and license for that purpose first ob- 
tained. 

“And we do further strictly enjoin and require all per- 
sons whatever, who have, either wilfully or inadvertently, 
seated themselves upon any lands within the countries above 
described, or upon any other lands which, not having been 
ceded to, or purchased by us, are still reserved to the said 
Indians, as aforesaid, forthwith to remove themselves from 





such settlements. ” 
































































rm 
Se 


iS 


2 
ir 


al 
of 
cl 
d 5 
id 
re 








ae ale Bae 


A proclamation, issued by governor Gage, in 1772, con- 
tains the following passage: ‘‘ Whereas many persons, con- 
trary to the positive orders of the king, upon this subject, 
have undertaken to make settlements beyond the bounda- 
ries fixed by the treaties made with the Indian nations, 
which boundaries ought to serve as a barrier between the 
whites and the said nations;” particularly on the Ouaba- 
che, the proclamation orders such persons to quit those 
countries without delay. 

Such was the policy of Great Britain towards the In- 
dian nations inhabiting the territory from which she exclud- 
ed all other Europeans; such her claims, and such her 
practical exposition of the charters she had granted: she 
considered them as nations capable of maintaining the re- 
lations of peace and war; of governing themselves, under 
her protection; and she made treaties with them, the ob- 
ligation of which she acknowledged. 

This was the settled state of things when the war of our 
revolution commenced. ‘The influence of our enemy was 
established; her resources enabled her to keep up that in- 
fluence; and the colonists had much cause for the appre- 
hension that the Indian nations would, as the allies of 
Great Britain, add their arms to hers. ‘This, as was to be 
expected, became an object of great solicitude to congress. 
Far from advancing a claim to their lands, or asserting 
any right of dominion over them, congress resolved “that 
the securing and preserving the friendship of the Indian 
nations appears to be a subject of the utmost moment to 
these colonies. ”’ 





The early journals of congress exhibit the most anxious 
desire to conciliate the Indian nations. Three Indian de- 
partments were established; and commissioners appoint- 
ed in each, ‘‘to treat with the Indians in their respective 
departments, in the name and on behalf of the United Co- 
lonies, in order to preserve peace and friendship with the 
said Indians, and to prevent their taking any part in the 
present commotions. ” 


The most strenuous exertions were made to procure 
those supplies on which Indian friendships were suppos- 
ed to depend, and every thing which might excite hostility 
was avoided. 

The first treaty was made with the Delawares, in Sep- 
tember, 1778. 

The language of equality in which it is drawn, evinces 
the temper with which the negotiation was undertaken, 
and the opinion which then prevailed in the U. States. 

‘*1ist. That all offences or acts of hostilities, by one or 
either of the contracting parties against the other, be mu- 
tually forgiven, and buried in the depth of oblivion, never 
more to be had in remembrance. 

“2d. That a perpetual peace and friendship shall, from 
heneeforth, take place lk eaten between the contracting 
varties aforesaid, through all succeeding generations: and 
if either of the parties are engaged in a just and necessary 
war, with any other nation or nations, that then each shall 
assist the other, in due proportion to their abilities, till 
their enemies are brought to reasonable terms of accom- 
modation,”’ Ke. 

3d. The third article stipulates, among other things, 
a free passage for the American troops through the Dela- 
ware nation, and engages, that they shall be furnished with 
provisions and other necessaries at their value. 

“4th. For the better security of the peace and friend- 
ship now entered into by the contracting parties against 
all infractions of the same by the citizens of either party, 
to the prejudice of the other, neither party shall proceed 
to the infliction of punishments on the citizens of the 
other, otherwise than by securing the offender or offenders, 
by imprisonment, or any other competent means, till a fair 
and impartial trial ean be had by judges or juries of both 
parties, as near as can be to the laws, customs, and usages, 
of the contracting parties, and natural justice,” &e. 

sth. The fifth article regulates the trade between the 
contracting parties, in a manner entirely equal. 

fith. The sixth article is entitled to peculiar attention, 
as it contains a disclaimer of designs which were, at that 
time, ascribed to the United States, by their enemies, and 
from the imputation of which congress was then peculi- 
arly anxious to free the government. It is in these words: 
**Whereas the enemies of the United States have endea- 
vored, by every artifice in their power, to possess the In- 





dians in general with an opinion that it is the design of 
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the states aforesaid to extirpate the Indians, and take pos- 
session of their country: ‘To obviate such false ot 
the United States do engage to guaranty to the aforesaid 
nation of Delawares, and their heirs, all their territorial 
rights, in the fullest and most ample manner, as it hath 
been bounded by former treaties, as long as the said Dela- 
ware nation shall abide by, and hold fast, the chain of 
friendship now entered into.” 

The parties further agree, that other tribes, friendly to 
the interest of the United States, may be invited to form a 
state, whereof the Delaware nation shall be the heads, and 
have a representation in congress. 

This treaty, in its language, and in its provisions, is 
formed, as near as may be, on the model of treaties be- 
tween the crowned heads of Europe. 

The sixth article shows how congress then treated the 
injurious calumny of cherishing designs unfriendly to the 
political and civil rights of the Indians. . 

During the war of the revolution, the Cherokees took 
part with the British. After its termination, the United 
States, though desirous of peace, did not feel its necessity 
so strongly as while the war contined. Their political 
situation being changed, they might very well think it ad- 
visable to assume a higher tone, and to impress on the 
Cherokees the same respect for congress which was before 
felt for the king of Great Britain. This may account for 
the language ot.the treaty of Hopewell. ‘There is the 
more reason for supposing that the Cherokee chiefs were 
not very critical judges of the language, from the fact that 
every one makes his mark; no chief was eapable of sign- 
ing hisname. It is probable the treaty was interpreted 
to them. 

The treaty is introduced with the declaration, that “The 
commissioners plenipotentiary of the United States give 
peace to all the Cherokees, and receive them into the 
favor and protection of the United States of America, on 
the following conditions.” 

When the United States gave peace, did they not also 
receive it? Were not both parties desirous of it? If we 
consult the history of the day, does it not inform us that 
the United States were at least as anxious to obtain it as 
the Cherokees? We may ask, further: Did the Chero- 
kees come to the seat of the American government to so- 
licit peace; or, did the American commissioners go to 
them to obtain it? The treaty was made at Hopewell, 
not at New York. The word ‘‘give,” then, has no real 
importance attached to it. 

The first and second articles stipulate for the mutual res- 
toration of prisoners, and are of course equal. 

The third article acknowledges the Cherokees to be un- 
der the protection of the United States of America, and of 
no other power. 

This stipulation is found in Indian treaties, generally. 
It was introdueed into their treaties with Great Britain; 
and may probably be found in those with other European 
powers. Its origin may be traced to the nature of their 
connexion with those powers; and its true meaning is dis- 
eerned in their relative situation. 

The general law of European sovereigns, respectin 
their claims in America, limited the intercourse of Indi- 
ans, ina great degree, to the particular potentate, whose 
ultimate right of domain was acknowledged by the others. 
‘This was the general state of things in time of peace. It 
was sometimes changed in war. The consequence was, 
that their supplies were derived chiefly from that nation, 
and their trade confined to it. Goods, indispensable to 
their comfort, in the shape of presents, were received 
from the same hand. What was of still more importance, 
the strong hand of government was interposed to restrain 
the disorderly and licentious from intrusions into their 
country, from encroachments on their lands, and from 
those acts of violence which were often attended by re- 
ciprocal murder. The Indians perceived in this protec- 
tion, only what was beneficial to themselves—an chgage- 
ment to punish aggressions on them. It involved praeti- 
cally no claim to their lands, no dominion over their per- 
sons. It merely bound the nation to the British crown, 
as a dependent ally, claiming the protection of a power- 
ful friend and neighbor, and receiving the advantages of 
that protection, without involving a surrender of their na- 
tional character. 

This is the (rue meaning of the stipulation, and is un- 
doubtedly the sense in which it was made. Neither the 
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British government, nor the Cherokees, ever understood 
it otherwise. 

The same stipulation entered into with the United 
States, is undoubtedly to be construed in the same man- 
ner. ‘They receive the Cherokee nation into their favor 
and protection. The Cherokees acknowledge themselves 
to be under the protection of the United States, and of no 
other power. tection does not imply the destruction 
of the protected. The manner in which this stipulation 
was understood by the American government, is explain- 
ed by the language and acts of our first president. 


The fourth article draws the boundary between the In- 
dians and the citizens of the United States. But, in de- 
seribing this boundary, the term ‘‘allotted” and the term 
“hunting ground” are used. 

Is it reasonable to suppose, that the Indians, who could 
not write, and most probably could not read, who cer- 
tainly were not critical judges of our language, should 
distinguish the word ‘‘allotted” from the words ‘‘marked 
out.” The actual subject of contract was the dividing 
line between the two nations, and their attention may very 
well be supposed to have been confined to that subject. 
When, in fact, they were ceding lands to the United 
States, and describing the extent of their cession, it may 
very well be supposed that they might not understand the 
term employed, as indicating that, instead of granting, 
they were receiving lands. If the term would admit of 
no other signification, which is not conceded, its being 
misunderstood is so apparent, results so necessarily from 
the whole transaction, that it must, we think, be taken in 
the sense in which it was most obviously used. 


So with respect to the words “hunting grounds.” 
Hunting was at that time the principle occupation of the 
Indians, and their land was more used for that purpose 
than for any other. It could not, however, be supposed, 
that any intention existed of restricting the full use of the 
lands they reserved. 

To the United States, it could be a matter of no con- 
cern, whether their whole territory was devoted to hunt- 
ing grounds, or whether an occasional village, and an oc- 
easional corn field interrupted and gave some variety to 
the scene. 

These terms had been used in their treaties with Great 
Britain, and had never been misunderstood. ‘They had 
never been supposed to imply a right in the British go- 
vernment to take their lands, or to interfere with their 
internal government. 

The 5th article withdraws the protection of the United 
States from any citizen who has settled, or shall settle on 
the lands allotted to the Indians for their hunting grounds; 
and stipulates that, if he shall not remove within six 
months, the Indians may punish him. 

The 6th and 7th articles stipulate for the punishment 
of the citizens of either country, who may commit offences 
on or against the citizens of the other. The only infer- 
ence to be drawn from them is, that the United States 
considered the Cherokees as a nation. 

The 9th article is in these words: ‘‘For the benefit and 
eomfort of the Indians, and for the prevention of injuries 
or oppressions on the part of the citizens or Indians, the 
United States, in congress assembled, shall have the sole 
and exclusive right of regulating the trade with the In- 
dians, and managing all their affairs as they think pro- 


To construe the expression ‘“‘managing all their affairs,” 
into a surrender of self government, would be, we think, 
a perversion of their necessary meaning, and a departure 
from the construction which has been uniformly put on 
them. The great subject of the article isthe Indian trade. 
The influence it gave, made it desirable that congress 
should possess it. The commissioners brought forward 
the claim, with the profession that their motive was ‘‘the 
benefit and comfort of the Indifns, and the prevention of 
injuries or oppressions.”” This may be true, as respects 
the regulation of their trade, and as respects the regula- 
tion of all affairs connected with their trade, but cannot 
be truc as respects the management of all their affairs. 
The most important of these is the cession of their lands, 
and security against intruders on them. Is it credible, 
that they could have considered themselves as surrendering 
tn the U. States, the right to dictate their future cessions, 


od pe, 


pel their submission to the violence of disorderly and licen- 
tious intruders? It is equally inconceivable that they could 
have supposed themselves, by a phrase thus slipped into an 
article, on another and most interesting subject, to have di- 
vested themselves of the right of self government on sub- 
jects not connected with trade. Such a measure could not 
be “for their benefit and comfort,” or for “the prevention 
of injuries and oppressions.”’? Such a construction would be 
inconsistent with the spirit of this and of all subsequent 
treaties; especially of those artickes which recognise the 
right of the-Cherokees to declare hostilities, and to make 
war. It would convert a treaty of peace covertly into an 
act, annihilating the political existence of one of the par- 
ties. Had such a result been intended, it would have 
been openly avowed. 

This treaty contains a few terms capable of being used 
in a sense which could not have been intended at the time, 
and which is inconsistent with the practical construction 
which has always been put on them; but its essential ar- 
ticles treat the Cherokees as a nation capable of maintain- 
ing the relations of peace and war; and ascertain the 
boundaries between them and the United States. 

The treaty of Hopewell seems not to have established 
a solid peace. ‘To accommodate the differences still cx- 
isting between the state of Georgia and the Cherokee na- 
tion, the treaty of Holston was negotiated in July, 1791. 
‘The existing constitation of the United States had been 
then adopted, and the government, having more intrinsic 
capacity to enforce its just claims, was perhaps less mind- 
ful of high soundipg expressions, denoting superiority. 
We hear no more of giving peace to the Cherokees. The 
mutual desire of establishing permanent peace and friend- 
ship, and of removing all causes of war, is honestly avow- 
ed, and in pursuance of this desire, the first article de- 
clares that there shall be perpetual peace and friendship 
between all the citizens of the United States of America, 
and all the individuals composing the Cherokee nation. 

The second article repeats the important acknowledg- 
ment, that the Cherokee nation is under the protection of 
the United States of America, and of no other sovereign 
whosoever. 

The meaning of this has been already explained. The 
Indian nations were, from their situation, necessarily de- 
pendent on some foreign potentate for the supply of their 
essential wants, and for their protection from lawless and 
injurious intrusions into their country. ‘That power was 
naturally termed their protector. They had been arrang- 
ed under the protection of Great Britain: but the extin- 
guishment of the British power in their neighborhood, 
and the establishment of that of the United States in its 
place, led naturally to the declaration, on the part of the 
Cherokees, that they were under the protection of the 
United States, and of no other power. ‘They assumed 
the relation with the United States which had before sub- 
sisted with Great Britain. 

‘This relation was that of a nation claiming and receiy- 
ing the protection of one more powerful: not that of in- 
dividuals abandoning their national character, and sub- 
mitting as subjects to the laws of a master. 

The third article contains a perfectly equal stipulation 
for the surrender of prisoners. 

The fourth article declares that ‘‘the boundary between 
the United States and the Cherokee nation shall be as 
follows: beginning,” &c. We hear no more of ‘‘allot- 
ments” or of “hunting grounds.’? A boundary ts deserib- 
ed between nation and nation, by mutual consent. The 
national character of each, the ability of each to establish 
this boundary, is acknowledged by the other. To pre- 
clude forever all disputes, it is agreed that it shall be 
plainly: marked by commissioners, to be appointed by 
each party; and, in order to extinguish forever, all claim 
of the Cherokees to the ceeded lands, an additional consi- 
deration is to be paid by the United States. For this ad- 
ditional consideration the Cherokees release all right to 
the ceded land, forever. 

By the fifth article, the Cherokees allow the United 
States a road through their country, and the navigation 
of the ‘Tennessee river. ‘The acceptance of these cessions 
is an acknowledgment of the right of the Cherokees to 
make or withhold them. 

By the sixth article it is agreed, on the part of the Che- 
rokees, that the United States shall have the sole and ex- 
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to the management of thcir affairs. This stipulation has 
already been explained. ‘The observation may be repeat- 
ed, that the a is itself an admission of their right 
to make or refuse it. 

By the seventh article the United States solemnly guar- 
anty to the Cherokee nation all their lands not hereby 
ceded. : AS 

The eighth article relinquishes to the Cherokees any 
citizens of the United States who may settle on their 
lands; and the ninth forbids any citizen of the United 
States to hunt on their lands, or to enter their country 
without a passport. . 

The remaining articles are equal, and contain stipula- 
tions which could be made only with a nation admitted to 
be capable of governing itself. 

This treaty, thus explicitly recognizing the national 
character of the Cherokees, and their right of self govern- 
ment; thus guarantying their lands; assuming the duty 
of protection, and of course pledging the faith of the 
United States for that protection; has been frequently re- 
newed, and is now in full force. 

To the general pledge of protection have been added 
several specific pledges, deemed valuable by the Indians. 
Some of these restrain the citizens of the United States 
from encroachments on the Cherokee country, and provide 
for the punishment of intruders. 

From the commencement of our government, congress 
has passed acts to regulate trade and intercourse with the 
Indians, which treat them as nations, respect their rights, 
and manifest a firm purpose to afford that protection 
which treaties stipulate. All these acts, and especially 
that of 1802, which is still in foree, manifestly consider 
the several Indian nations as distinct political communi- 
ties, having territorial boundaries, within which their au- 
thority is exclusive, and having a right to all the lands 
within those boundaries, which 1s not only acknowledged, 


our situation produced a géneral conviction that those 
measures which concerned all, must be transacted by a body 
in which the representatives of all were assembled, and 
which could command the confidence of all; congress, 
therefore, was considered as invested with all the powers 
of war and peace, and congress dissolved our connexion 
with the mother country, and declared these United Co- 
lonies to be independent states. Without any written 
definition of powers, they employed diplomatic agents 
to represent the United States at the several courts of 
Europe; offered to negotiate treaties with them, and did 
actually negotiate treaties with France. From the same 
necessity, and on the same principles, congress assumed 
the management of Indian affairs; first in the name of 
these United Colonies and afterwards in the name of 
the United States. Early attempts were made at nego- 
tiation, and to regulate trade with them. These not 
proving successful, war was carried on under the di- 
rection, and with the forces, of the United States, and 
the efforts to make peace, by treaty, were earnest and 
incessant. The confederation found congress in the 
exercise of the same powers of peace and war, in our 
relations with the Indian nations, as with those of Eu- 
rope. Such was the state of things when the confede- 
ration was adopted. That instrument surrendered the 
powers of peace and war to congress, and prohibited 
them to the states, respectively, unless a state be ac- 
tually invaded, ‘‘or shall have received certain advice 
of a resolution being formed by some nation of Indians 
to invade such state, and the danger is so imminent as 
not to admit of delay till the United States in congress 
assembled can be consulted.” ‘This instrument also gave 
the United States in congress assembled the sole and 
exclusive right of ‘‘regulating the trade and managing 
all the affairs with the Indians, not members of any of 


the states: Provided, That the legislative power of any 
state within its own limits be not infringed or violated,” 

The ambigious phrases which follow the nt of 
power to the United States, were so sonlarend tar the 
states of North Carolina and Georgia as to annul the 
power itself. The discontents and confusion resulting 
from these conflicting claims, produced representations 
to congress, which were referred to a committee, who 
made their report in 1787. The report does not as- 
sent to the construction of the two states, but recom- 
mends an accommodation, by liberal cessions of territo~ 
ry, or by an admission, on their part, of the powers 
claimed by congress. The correct exposition of this ar- 
ticle is sendeeea unnecessary by the adoption of our ex- 
isting constitution. ‘That instrument confers on con- 
gress the powers of war and peace; of making treaties, 
and of regulating commerce with foreign nations, and 


but guarantied by the United States. 

In 1819, congress passed an act for promoting these 
humane designs of civilizing the neighboring Indians, 
which had long been cherished by the executive. It en- 
acts, ‘“‘that, for the purpose of providing against the fur- 
ther decline and final extinetion of the Indian tribes ad- 
joining to the frontier settlements of the United States, 
and for introducing among them the habits and arts of 
civilization, the president of the United States shall be, 
and he is hereby, authorised, in every case where he shall 
judge improvement in the habits and condition of such 
Indians practicable, and that the means of instruction can 
be introduced, with their own consent, to employ capable 
persons, of good moral character, to instruct them in the 
mode of agriculture suited to their situation; and for 
teaching their children in reading, writing, and arithme- 
tic; Ae for performing such other duties as may be en-| among the several states, and with the Indian tribes. 
joined, according to such instructions and rules as the |'These powers comprehend all that is required for the 
president may give and prescribe for the regulation of | regulation of our intercourse with the Indians. They 
their conduct in the discharge of their duties.” are not limited by any restrictions on their free actions.. 

This act avowedly contemplates the preservation of the | The shackles imposed on this power, in the confedera- 
Indian nations as an object sought by the United States, | tion, are discarded. 
and proposes to effect this object by civilizing and con-| The Indian nations had always been considered as dis- 
verting them from hunters into agriculturists. Though | tinct, independent political communities, retaining their 
the Cherokees had already made considerable progress in | original natural rights, as the undisputed possessors of the 
this improvement, it cannot be doubted that the general | soil, from time immemorial, with the single exception of 
words of the act comprehend them. Their advance in | that imposed by irresistible. power, which excluded them 
the ‘‘habits and arts of civilization,” rather encouraged | from intercourse with any other European potentate than 

rseverance in the laudable exertions still farther to me- | the first discoverer of the coast of the particular region 

iorate their condition. This act furnishes strong addi- | claimed: and this was a restriction whisk those European 
tional evidence of a settled purpose to fix the Indians in | potentates imposed on themselves, as well as on the In- 
their country by giving them security at home. dians. ‘The very term, ‘‘nation,’? so generally applied 

The treaties and laws of the United States contemplate | to them, means ‘‘a people distinet from others.”? The 
the Indian territory as completely separated from that of | constitution, by declaring treaties already made, as well 
the states; and provide that ull intercourse with them shall | as those to be made, to be the supreme law of the land, 
be carried on exclusively by the government of the union. | has adopted and sanctioned the previous treaties with the 

Is this the rightful exercise of power, or is it usurpa-| Indian nations, and, consequently, admits their rank 
tion? among those powers who are capable of making treaties. 

While these states were colonies, this power, in its ut- | The words ‘‘treaty” and ‘‘nation” are words of our own 
most extent, was admitted to reside in the crown. When | language, selected in our diplomatic and legislative pro- 
our revolutionary struggle commenced, congress was | ceedings, by ourselves, having each a definite and well 
composed of an senblige of deputies acting under | understood meaning. We have applied them to Indians, 
specific powers granted by the legislatures, or conven- | as we have applied them to the other nations of the earth. 
tions of the several colonies. It was a great popular move- | They are applied to all in the same sense. 
ment, not perfectly organized, nor were the respective | Georgia, herself, has furnished conclusive evidence that 
powers of those who were entrusted with the manage- | her former opinions on this subject concurred with those 
ment of affairs accurately defined, The necessities of | entertained by her sister States, and by the government 
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of the United States. Various acts of her legislature 
have been-cited in the argument, including the contract of 
cession made in the year 1802, all tending to prove her 

uiescence in the universal conviction that the Indian 
nations possessed a full right to the lands they oceupied, 
until that right should be extinguished by the United 
States, with their consent; that their territory was sepa- 
rated from that of any state within those chartered limits 
they might reside, by a boundary line, established by trea- 
ties; that, within their boundary, they possessed rights 
with which no state could interfere; and that the whole 
power of regulating the intercourse with them, was vest- 
ed in the United States. A review of these acts, on the 
part of Georgia, would occupy too much time, ‘and is the 
less necessary, because they have been accurately detail- 
ed in the argument at the bar. Her new series of laws, 
manifesting her abandonment of these opinions, appears 
to have commenced in December, 1828. 

_In opposition to this original right, possessed by the un- 
disputed occupants of every country, to this recognition of 
that right, which is evidenced by our history, in every 
change through which we have passed, is placed the char- 
ters granted by the monarch of a distant and distinet region, 
parcelling out a territory in possession of others, whom he 
could not remove, and did not attempt to remove, and the 
cession made of his claims, by the treaty of peace. 

The actual state of things at the time, and all history 
since, explain these charters; and the king of Great Bri- 
tain, at the treaty of peace, could cede only what belonged 
tohis crown. ‘These newly asserted titles can derive no 
aid from the articles so often repeated in Indian treaties, 
extending to them, first, the protection of Great Britain, 
and afterwards, that of the United States. These articles 
are associated with others, recognizing their title to self 
government. ‘The very fact of repeated treaties with them 
recognises it; and the settled doctrine of the law of nations 
is, that a weaker power docs not surrender its indepen- 
denee—its right to self government—by associating with 
a stronger, and taking its protection.A weak state, in or- 
der to provide for its safety, may place itself under the 
protection of one more powerful, without stripping itself 


of the right of ie penne and ceasing to be a state. Ex- 
amples of this kind are not wanting in Europe. ‘*Tribu- 


tary and feudatory states,” says Vattel, “do not hereby 
cease to be sovereign and independent states, so long as 
self governmentand sovereign and independent authority is 
left in the administration of the state.”” At the present 
day, more than one state may be considered as holding its 
right of self government under the guarantee and protec- 
tion of one or more allies. 

The Cherokee nation, then, is a distinct community, 
occupying its own territory, with boundaries accurately 
described, in which the laws of Georgia can have no force, 
and which the citizens of Georgia have no right to enter, 
but with the assent of the Cherokees themselves, or in con- 
formity with treaties, arid with the acts of congress. ‘The 
whole intercourse between the United States and this na- 
tion, is, by our constitution and laws, vested in the govern- 
ment of the United States. 

The act of the state of Georgia, under which the plain- 
tiffin error was prosecuted, is consequently void, and the 
judgmenta nullity. Can this court revise and reverse it? 

It the eae to the system of legislation, lately adopt- 
ed by the legislature of Georgia, in relation to the Chero- 
kee nation, was confined to its extra-territorial operation, 
the objection, though complete, so far as respected mere 
right, would give this court no power over the subject. 
But it goes much further. Ifthe view which has been ta- 
ken be correet, and we think it is, the acts of Georgia are 
repugnant to the constitution, laws, and treaties, of the 
United States. 

They interfere forcibly with the relations established 
between the United States and the Cherokee nation, the 
regulation of which, according to the settled principles of 
our constitution, are committed exclusively to the govern- 
ment of the union. 

They are in direct hostility with treaties, repeated in a 
succession of years, which mark out the boundary that se- 
parates the Cherokee country from Georgia; guaranty to 
them all the land within their boundary; solemnly pledge 
the faith of the United States to restrain their citizens from 
trespassing on it; and recognise the pre-existing power of 
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They are in equal hostility with the acts of congress for 
regulating this intercourse and giving effect to the treaties. 
he forcible seizure and abduction of the plaintiff in er- 
ror, who was residing in the nation, with its permission, 
and by authority of the president of the United States, is 
also a violation of the acts which authorise the chief ma- 
gistrate to exercise this authority. 

Will these powerful considerations avail the plaintiff in 
error? Wethink they will. He was seized, and forci- 
bly carried away, while under guardianship of treaties 
guarantying the country in which he resided, and taking it 
under the protection of the United States. He was seized 
while performing, under the sanction of the chief, magis- 
trate of the union, those duties which the humane policy 
adopted by congress had recommended. He was appre- 
hended, tried, and condemned, under color of a law 
which has been shown to be repugnant to the constitution, 
laws, and treaties, of the United States. Hada judgment, 
liable to the same objections, been rendered for property, 
none would question the jurisdiction of this court. It ean- 
not be less clear when the judgment affects personal liber- 
ty, and inflicts disgraceful punishment, if punishment 
could disgrace when inflicted on innocence. The plaintift’ 
in error is notless interested in the operation of this un- 
constitutional law than it affected his property. He is not 
less entitled to the protection of the constitution, laws, and 
treaties, of his country. 

It is the opinion of this court that the judgment of the 
superior court for the county of Gwinnett, in the state of 
Georgia, condemning Samuel A. Worcester to hard labor, 
in the penitentiary of the state of Georgia, for four years, 
was pronounced by that court under color of a law which 
is void, as being repugnant to the constitution, treaties, 
and laws of the United States, and ought therefore, to be 
reversed and annulled. 

[Here ends the opinion of the court—Mr. McLean’s 
shall directly follow tt.) 





The following is a copy of the mandate of the supreme 
court in the Cherokee case, 

Supreme court of the United States, January term, 1832. 
Samuet A. Worcester, plaintiff in error, vs. THE 
STATE OF GEORGTA. 

In error to the superior court for the county of Gwin- 
nett, in the state of Georgia. 

This cause came on to be heard on the transeript of the 
record from the superior court for the county of Gwinnett, 
in the state of Georgia, and was argued by counsel; on 
consideration whereof, it is the opinion of this court, that 
the act of the legislature of the state of Georgia, upon 
which the indictment in this case is founded, is contrary 
to the constitution, treaties and laws of the United States; 
and that the special plea in bar pleaded by the said Sa- 
muel A. Worcester, in manner aforesaid, and relyin 
upon the constitution, treaties, and laws of the United 
States aforesaid, is a good bar and defence to the said in- 
dictment by the said Samuel A. Worcester; and as such 
ought to have been allowed and admitted by the said su- 
perior court for the county of Gwinnett, in the state of 
Georgia, before which the said indictment was pending 
and tried; and that there was error in the said superior 
court of the state of Georgia, in overruling the plea so 
leaded as aforesaid. It is therefore hued and ad~ 
judged, that the judgment rendered in the premises by the 
said superior court of Georgia upon the verdict upon the 
plea of not guilty afterwards pleaded by the said Samuel 
A. Worcester is sentenced to hard labor in the peniten- 
tiary of the state of Georgia, ought to be reversed and 
annulled. And this court, proceeding to render such 
judgment as the said superior court of the state of Geor- 
gia should have rendered, it is further ordered and ad- 
judged that the said judgment of the said superior court 
be, and hereby is, reversed and annulled; and that judg- 
ment be, and hereby is, awarded that the special plea in 
bar, so as aforesaid pleaded, is a good and suffieient plea 
in bar, in law, to the indictment aforesaid, and that all 
proceedings on the said indictment do forever surcease, 
and that the said Samuel A. Worcester be, and he hereby 
is, henceforth dismissed therefrom, and that he go thereof 
quit without day. And that a special mandate do go from 
this court to the said superior court, to earry this judg- 
ment into execution. 





the nation to govern itself. 


March 5, 1832. 
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Mr. Justice McLean. As this case involves principles 
of the highest importance, and may lead to consequences 
which shall have an enduring influence on the institutions 
of this country; and a8 there are some points in the case 
on which I wish to state, distinctly, my opinion, | em- 
brace the privilege of doing so. 

With the decision, just given, I concur. 

The plaintiff in error was indicted under a law of Geor- 
gia, ‘‘for residing in that part of the Cherokee hatiou at- 
tached, by the laws of said state, to the county of Gwin- 
nett, without a license or permit from his excelleney the 
governor of the state, or from any agent aethorised by his 
exeellency the governor to grant such permit or license, 
and without taking the oath to support and defend the cou 
stitution and laws of the state of Georgia, and uprightly 
to demean himself as a citizen thereof.” 

On this indictment the defendant was artested, and, on 
being arraigned before the superior court of Gwinnett 
county, he filed, in substance, the following plea: 

He admits that, on the fifteeath of July, eighteen hun- 
dred aud thirty-one, he was, and still coutinued to be, a 
resident in the Cherokee vation, and that the crime, if 
any were committed, was committed at the town of New 
Kehota, in said nation, out of the jurisdiction of the court. 
That he is a citizen of Vermont, and that he entered the 
Indian country in the capacity of a duly authorised mis- 
sionary, of the American board of conimissioners for fo- 
reign missions, under the authority of the president of 
the United States, and hasnot since been required by him 
to leave it. “hat he was, at the time of his arrest, engag- 
vd in preaching the gospel to the Cherokee Ladians, and 
in translating the sacred seriptures into their language, 
with the permission and approval of the Cherokee nation, 
and in accordance with the humane policy of the govern- 
ment of the United States, for the improvement of the In- 
dians. 

He then states, asa bartothe prosecution, certain trea- 
ties made between the United States and the Cherokee In- 
dians, by which the possession of the territory they now 
inhabit was solemnly guarantied to them; and, also, by a 
certain act of congress, passed in March, eighteen hun- 
dred and two, entitled ‘‘an act to regulate trade and in- 
tercourse with the ludian tribes.” He also alleges, that 
this subject, by the constitution of the United States, is 
exclusively vested in congress; and that the law of Geor- 
gia, being repugnant to the constitution of the United 
States, to the treaiies referred to, and to the act of con- 
gress specified, is void, and cannot be enforced against 
him. 

This plea was overruled by the court, and the defen- 
dant pleaded not guilty. 

The jury returned a verdict of guilty; and the defendant 
was sentenced, by the court, to be kept in close custody, 
by the sheriff of the county, until he could be transported 
to the penitentiary of the state, and the keeper thereof 
was directed to reecive him into custody, and keep him at 
hard labor in the penitentiary, during the term of four 
years. 

Another individual was included in the same indict- 
ment, and joined in the plea to the jurisdiction of the 
court, and was also ineluded in the sentence, but his 
name is not advyerted to, because the principles of the 
case are fully presented, in the above statement. 

To reverse this judgment, a writ of error was obtain- 
ed, which, having been returned, with the record of the 
proceedings, is now before this court. 

The first question which it becomes necessary to ex- 
amine, is, whether the record has been duly certified, so 
as to bring the proeeedings regularly before this tribunal. 

A writ of error was allowed, in this case, by one of the 
Justices of this court, and the requisite security taken. A 
citation was also issued, in the form prescribed, to the 

state of Georgia, a true copy of which, as appears by 
the oath of William Patten, was delivered to the go- 
vernor, on the twenty-fourth day of November last; and 
that another true copy was delivered, on the twenty-se- 
cond day of the same month, to the attorney general of 
the state. 

The record was returned by the clerk, under the seal 
of the court, who certifies that it is a full and complete 








i832—THE CHEROKEE CASE, 


49 


— 


filed in the clerk’s office of said court, on the tenth day of 
November last. . 

Is it necessary, in such a case, that the record should 
be vertified by the judge who held the court? ote 

In the case of Mariin vs. Hunter’s lessee, which was 
a writ of error to the court of appeals of Virginia, it 
was objected that the return to the writ of error was 
defective because the record was not so certified; but 
the court, in that ease, said, ‘‘the forms of process, and 
the modes of proceeding in the exervise of jurisdiction, 
are, with few exceptions, left by the legislature to be 
regulated and changed as this court may, in its disere- 
tioiis deem expedieut.”” By a rule of this court, ‘‘the 
return of a copy of a record of the proper court, annexed 
to the writ of error, is declared to be a sufficient ¢6m= 
plianee with the mandate of the writ.” ‘The record, in 
this case, is duly certified by the clerk of the court of 
appeals, and annexed to the writ of crror, The objec 
tion, therefore, which has becn urged to the sufficiency 
of the return, cannot prevail.—(L Wheat. 304. ) 


1u9 Wheat. 526, in the case of Stewart vs: Ingle and 
others, which was a writ of error to the circuit court for 
the District of Columbia, a certiorari was issued, upon a 
suggestion of dirninution in the record, which was return 
ed by the clerk with another record; whereupon, a mo= 
tion was made for anew certiorari, on the ground that 
the return ought to have been made by the judge of the 
court below, and not by the clerk. ‘The writ of certio= 


‘rari, it is known, like the writ of error, is directed to the 


court, 

Mr. Justice Washington, after consultation with the 
judges, stated that, according to the rules and practice of 
the court, a return made by the clerk wasa sufficient rea 
turn. : 

‘Yo ascertain what has been the general course of prae= 
tice on this subject, an examination has been made inté 
the manner in which records have been eertified from 
state courts to this court; and it appears that, in the year 
eighteen hundred and seventeen, six causes were vertilied, 
in obedience to writs of error, by the clerk, under the seal 
of the court. In the year eighteen hundred and nineteens 
two were so certified, one of them being the case of 
McCulloh vs. the state of Maryland, 


In the year eighteen hundred and twenty-one, threé 
cases were so certified; and in the year eightcen hundred 
and twenty-three, there was one. In eighteen hundred and 
twenty-seven, there were five, and in the ensuing year, 
seven. 

In the vear cighteen hundred and thirty, there were 
eight causes so certified, in five of which, a state was party 
onthe record. ‘There were three causes thus certified in 
the year eighteen hundred and thirty-one, and five in the 
present year. 

During the above periods, there are only fifteen causes 
from state courts, where the reeords were certified by the 
court or the presiding judge, and one of these was the 
case of Cohens’ vs. the state of Virginia. 

This court adopted the following rule on this subject, 
in seventeen hundred and ninety-seven: 

‘It is ordered by the court, that the clerk Of the court 
to which any writ of error shall be directed, may make 
the return of the same, by transmitting a true copy of the 
record, and ofall proceedings in the eause, under his hand, 
and the seal of the court.” 


The power of the court to adopt this rule, cannot be 
questioned: and it seems to have regulaied the practieé 
ever since its adoption. In some cases, the certificate 
of the court, or the presiding judge, has been affixed to 
the reeord; but thiscourt has decided, where the question 
has been raised, that such certificate is unnecessary. 

So far as the authentication of the record is coueern- 
ed, it is impossible to make a distinction between a civil 
and a criminal case. What may be sufficient to authens 
ticate the proceedings of a civil case, must be equally so 
inacrimiual one. The verity of the record is of as mueh 
importance in the one case as the other. 

‘This isa question of practice, and it would seem that, 
if any one point in the practice of this court can bé 
considered as settled, this one must be so considered 





exemplification of the proceedings and judgment had in 
the case; and, he further certifies, that the original bond, 
and a copy of the writ of error, were duly deposited and 
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In the progress of the investigation, the next inquiry 
|} which secms naturally to arise, is, whether this is a 
ay ve issued. 
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By the twenty-fifth section of the judiciary act of seven- 
teen hundred and eighty-nine, it is provided, ‘‘that a final 
judgment or decree in any suit in the highest court of law 
or equity of a state, in which a decision in the suit could be 
had, where is drawn in question the validity of a treaty, or 
statute of, or an authority exercised under, the United 
States, and the decision is against their validity; or where 
is drawn in question the validity of a statute of, or an au- 
thority exercised under, any state, on the ground of their 
being repugnant to the constitution, treaties, or laws, of 
the United Siates, and the decision is in favor of such their 
validity; or where is drawn in question the construction of 
any clause of the constitution, or of a treaty or statute of, 
or commission held under, the United States,and the ceci- 
sion is against the title, right, privilege, or exemption, 
 cwcniaps 4 set up or claimed by either party, under such 
elause of the said constitution, treaty, statute, or commis- 
sion, may be re-examined, and reversed or affirmed, in 
the supreme court of the United States.” 

Doubts have been expressed whether a writ of error to 
a state court is not limited to civil cases. These doubts 
could not have been saggested by reading the above sec- 
tion. Its provisions apply as well to criminal as to civil 
cases, where the constitution, treaties, or laws, of the U. 
States, come in conflict with the laws of a state; and the 
latter is sustained by the decision of the court. 

It has been said, that this court can have no power to 
arrest the proceedings of a state tribunal, in the enforce- 
ment of the criminal! laws of the state. ‘This is undoubt- 
edly true, so long as a state court, in the execution of its 
= laws, shall not infringe upon the constitution of the 

nited States, or some treaty or law of the union. 

Suppose a state should make it penal for an officer of 
the United States to discharge his duties within its juris- 
diction; as, for instance, a land officer, an officer of the 
customs, or a postmaster, and punish the offender by con- 
finement in the penitentiary: could not the supreme court 
of the United Siates interpose their power, and arrest or 
reverse the state proceedings? Cases of this kind are so 
palpable, that they need only to be stated, to gain the as- 
sent of every judicious mind. And would not this be an 
interference with the administration of the criminal laws 
of a state? 

This court have repeatedly decided, that they have no 


appellate peeotes in criminal cases, from the circuit 
courts of the United States: writs of error and appeals are 

iven from those courts only in civil cases. But, even in 
those courts, where the judges are divided on any point, in 
a criminal case, the point may be brought before this court, 
under a general provision in cases of division of opinion. 

Jurisdiction is taken in the case under consideration ex- 
clusively, by the provisions of the 25th section of the law 
which has been quoted. These provisions, as has been 
remarked, apply, indiscriminately, to criminal and civil 
cases, wherever a right is claimed under the constitution, 
treaties, or Jaws, of the United States, and the decision, 
by the state court, is against such right. In the present 
ease, the decision was against the right expressly set up by 
the defendant, and it was made by the highest _udicial tri- 
bunal of Georgia. 

To give jurisdiction in such a case, this court need look 
no further than to ascertain, whether the right, thus as- 
serted, was decided against by the state court. ‘The case 
is clear of difficulty on this point. 

The name of the state of Georgia is used in this case, 
because such was the designation given to the cause 
in the state court. No one ever supposed, that the 
state, in its sovereign capacity, in such a case, is a party to 
the cause. The form of the prosecution here, must be 
the same as it was in the state court; but so far as the 
name of the state is used, it is matter of form. Undera 
rule of this court, notice was given to the governor and 
attorney general of the state, because it was a part of their 
duty to see that the laws of the state are executed. 

In prosecutions for violations of the penal laws of the 
union, the name of the United States is used in the same 
manner. Whether the prosecution be under a federal or 
state law, the defendant has a right to question the cousti- 
tutionality of the law. 

Can any doubt exist as to the power of congress to pass 
the law, under which jurisdiction is taken in this case? 
Since its —— in seventeen hundred and eighty-nine, 
jt has been the law of the land; and has been sanctioned by 
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an uninterrupted course of decisions in this court, and ac- 
quiesced in by the state tribunals, with perhaps a solitary 
exception: and whenever the attention of the national le- 
eemprks has been called to the subject, their sanction has 

een given to the law, by so large a majority as to approach 
almost to unanimity. ; 

Of the policy of this act there can be as little doubt as of 
the right of congress to pass it. 

The constitution of the United States was formed, not, 
in my opinion, as some have contended, by the people of 
the United States, nor, as others, by the states; but by a 
combined power, exercised by the people, through their 
delegates, limited in their sanctions, to the respective 
Siates, 

Had the constitution emanated from the people, and 
the states had been referred to, merely as convenient dis- 
triets, by which the publie expression could be ascertain- 
ed, the popular vote throughout the union would have been 
the ouly rule for the adoption of the constitution. This 
course was not pursued; and in this fact, it clearly appears 
that our fundamental law was not formed, exelusively, by 
the popular suffrage of the people. 

The vote of the people was limited to the respective 
states in which they resided. So that it appears there was 
an expression of popular suffrage and state sanction, most 
happily united, in the adoption of the constitution of the 
union. 

Whatever differences of opinion may exist, as to the 
means by which the constitution was adopted, there would 
seem to be no ground for any difference as to certain pow- 
ers conferred by it. 

Three co-ordinate branches of the government were es- 
tablished; the executive, legislative and judicial. These 
branches are essential to the existence of any i o- 
ment, and that they should possess powers, in their re- 
spective spheres, co-extensive with each other. 

If the executive have not powers which will enable him 
to execute the functions of his office, the system is essen- 
tially defeetive; as those duiies must, in such case, be 
discharged by one of the other branches. ‘This would de- 
stroy that balance which is admitted to be essential to the 
existence of free government, by the wisest and most en- 
lightened statesmen of the present day. 

itis not less important that the legislative power should 
be exercised by the appropriate branch of the government, 
than that the executive duties should devolve upon the 
proper tunctionary. And if the judicial power fall short 
of giving effect to the laws of the union, the existence of 
the federal government is at an end. 

It is in vain, and worse than in vain, that the national 
legislature cuact laws, if those laws are to remain upon the 
statute book as monuments of the imbecility of the nation- 
al power. It is in vain that the executive is called to su- 
perintend the execution of the laws, if he have no power 
to aid in their enforcement. 

Such weakness and folly are, in no degree, chargeable 
to the distinguished men through whose instrumentality 
the constitution was formed. ‘The powers given, it is true, 
are limited; and no powers, which are not expressly giv- 
en, can be exercised by the federal government: but, 
where given, they are supreme. Within the sphere al- 
lotted to them, the co-ordinate branches of the general 
government revolve, unobstructed by any legitimate ex- 
ercise of power by the state governments. The powers 
exclusively given to the federal government are limita- 
tions upon the state authorities. ut, with the exception 
of these limitations, the states are supreme; and their 
sovereignty can be no more invaded by the action of the 
general government, than the action of the state govern- 


ments can arrest, or obstruct, the course of the national 
power. 

In the second section of the third article of the consti- 
tution, it is declared, that **the judicial power shall extend 
to all cases, in law and equity, arising under the constitu- 
tion, the Jaws of the United States, and treaties made, or 
which shall be made, under their-authority. 

Having shewn that a writ of error will lie in this case, 
and that the record has been duly certified, the next in- 
quiry that arises is, what are the acts of the United States 
which relate to the Cherokee Indians and the acts of 
Georgia; and were these acts of the United States sane- 
tioned by the federal constitution? 
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Among the enumerated powers of congress, contained 
in the eighth section of the first article of the constitution, 
it is declared ‘‘that congress shall have power to regulate 
commerce with foreign nations, and among the Indian 
tribes.” By the articles of confederation, which were 
adopted on the ninth day of July, seventeen hundred and 
seventy-cight, it was provided ‘that the United States, in 
congress assembled, shall also have the sole and exclusive 
right and power of regulating the alloy and value of coin 
struck, by their own authority, or by that of the respec- 
tive states; fixing the standard of weights and measures 
throughout the United States; regulating the trade and 
management of all affairs with the Indians, not members 
of any of the states: Provided, that the legislative right 
of any state, within its own limits, be not infringed or 
violated. 


As early as June, seventeen hundred and seventy-five, 
and before the adoption of the articles of confederation, 
congress took into their consideration the subject of Indian 
affairs. The Indian country was divided into three de- 
partments, and the superintendence of each was commit- 
ted to commissioners, who were authorised to hold trea- 
ties with the Indians, make disbursements of money, for 
their use, and to discharge various duties, designed to 
preserve e and cultivate a friendly feeling with them 
towards the colonies. No person was permitted to trade 
with them without a license from one or more of the eom- 
enissioners of the respective departments. 

In April, seventeen hundred and seventy-six, it was 
<‘Resolved, That the commissioners of Indian affairs in 
the middle department, or any one of them, be desired to 
employ, for reasonable salaries, a minister of the gospel, 
to reside among the Delaware Iudians, and instruct them 
in the Christian religion; a school master, to teach their 
youth reading, writing and arithmetic; also, a blacksmith, 
to do the work of the Indians.” The general intercouse 
with the Indians continued to be managed under the super- 
intendence of the continental congress. 

On the twenty-eighth of November, 1785, the treaty of 
Hopewell was tormed, which was the first treaty made 
with the Cherokee Indians. The commissioners of the 
United States were required to give notice to the execu- 
tives of Virginia, North Carolina, South Carolina and 
Georgia, in order that each might appoint one or more 
persons to attend the treaty, but they seem to have had no 
power to act on the occasion. 


In this treaty it is stipulated, that ‘‘the commissioners 
plenipotentiary of the U. States in congress assembled, 
en peace to all the Cherokees, and receive them into the 

avor and protection of the United States of America, on 
the following conditions:” 

1. ‘The Cherokees to restore all prisoners and property 
taken during the war. 

2. The United States to restore to the Cherokees all 
prisoners. 

3. The Cherokees acknowledge theinselves to be under 
the protection of the United States, and of no other sove- 
reign whatsoever. 

4. The boundary line between the Cherokees and the 
citizens of the United States was agreed to as designated. 

5. If any person, not being an Indian, intrude upon the 
land ‘‘allotted” to the Indians, or, being settled on it, 
shall refuse to remove within six months after the ratifiea- 
tion of the treaty, he forfeits the protection of the United 
States, and the Indians were at liberty to punish him as 
they might think proper. 

6. The Indians are bound to deliver up to the United 
States any Indian who shall commit robbery, or other 
capital erime, on a white person living within their pro- 
tection. 

7. If the same offence be committed on an Indian by a 
citizen of the United States, he is to be punished. 

8. It is understood that the punishment of the innocent, 
under the idea of retaliation, is unjust, and shall not be 
practised on either side, except where there is a manifest 
violation of this treaty; and then it shall be preceded, first, 
by a demand of justice; and, if refused, then by a decla- 
ration of hostilities. 
_ 12. That the Indians may have full confidence in the 
Justice of the United States respecting their interests, they 
shall have a right to send a deputy of their choice, when- 
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‘The treaty of Holston was entered into with the same 
people, on the second day of July, seventeen hundred and 
ninety-one. 

This was a treaty of peace, in which the Cherokees 
again placed themselves under the protection of the Unit- 
ed States, and engaged to hold no treaty with any foreign 
power, individual state, or with individuals of any state. 
Prisoners were agreed to be delivered up on both sides; 
a new Indian boundary was fixed; and a cession of land 
made to the United States on the payment of a stipulated 
consideration. 

A free, unmolested road, was agreed to be given through 
the Indian lands, and the free navigation of the Tennessee 
river. It was agreed, that the United States should have 
the exclusive right of regulating their trade, anda solemn 
guarantee of their land, not ceded, was made. A similar 
provision was made, as to the punishment of offenders, 
and as to all persons who might enter the Indian territory, 
as was contained in the treaty of Hopewell. Also, that 
reprisal or retaliation shall not be committed, until satis- 
faction shall have been demanded of the aggressor. 

Un the seventh day of August, seventeen hundred and 
eighty-six, an ordinance for the regulation of Indian affairs 
was adopted; which repealed the former system. 

In seventeen hundred and ninety-four, another treaty 
was made with the Cherokees, the object of which was toe 
carry into effect the treaty of Holston. And on the plains 
of ‘Vellico, on the second of October, seventeen hundred 
and ninety-eight, the Cherokees, in another treaty, agreed 
to give a right of way, in a certain direction, over their 
lands. Other engagements were also entered into, which 
need not be referred to. 

Various other treaties were made by the United States 
with the Cherokee Indians, by which, among other ar- 
rangements, eessions of territory were procured and 
boundaries agreed on. 

In a treaty made in eighteen hundred and seventeen, a 
distinct wish is expressed by the Cherokees, to assume a 
more regular form of government, in which they are en- 
couraged by the United States. By a treaty held at Washe 
ington, on the twenty-seventh day of February, eighteen 
hundred and nineteen, a reservation of land is made by the 
Cherokees, for a school fund, which was to be surveyed 
and sold by the United States for that purpose. And it 
was agreed, that all white persons, who had intruded on 
the Indian lands, should be removed. 

To give effect to various treaties with this people, the 
power of the executive has frequently been exercised; and 
at one time, general Washington expressed a firm deter- 
mination to resort to military force, to remove intruders 
from the Indian territories. 

Ou the thirtieth of March, eighteen hundred and two, 
congress passed an act to regulate trade and intercourse 
with the Indian tribes, aud to preserve peace on the fron- 
tiers. * 

In this act, it is provided, that any citizen or resident in 
the United States, who shall enter into the Indian lands, 
to hunt, or for any other purpose, without a license, shall 
be subject to fine and imprisonment. And if any person 
shall attempt to survey, or actually survey, the ee 
lands, he shall be liable to forfeit a sum not exceeding one 
thousand dollars, and be imprisoned not exceeding twelve 
months. No person is permitted to reside as a trader 
within the Indian boundaries, without a license or per- 
mit. All persons are prohibited, under a heavy penal- 
ty, from purchasing the Indian lands; and all such pur- 
chases are declared to be void. And it is made lawful 
for the military force of the United States to arrest of- 
fenders against the provisions of the act. 

By the seventeenth section, it is provided, that the act 
shall not be so coustrued as to ‘“‘prevent any trade or inter- 
course with Indians living on lands surrounded by settle- 
ments of the citizens of the United States, and being with- 
in the ordinary jurisdiction of any of the individual states; 
or the unmolested use of a road, from Washington district 
to Mero district, or to prevent the citizens of Tennessee 
from keeping in repair said road.” Nor was the act to be 
so construed as to prevent persons from travelling from 
Knoxville to Price’s settlement, provided they shall trae 
vel in the trace or path which is usually travelled, and the 
Indians do not object; but if they object, then all travel on 
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ever they think fit, to congress. 





*See extracts from the act, at the end of the oase, 
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this road to be prohibited, after proclamation by the presi- 
dent, under the penalties provided in the aet. 

Several acts, having the same objects in view, were pass- 
ed prior to this one; but as they were repealed either be- 
fore, or by the act of eighteen hundred and two, their pro- 
visions need not be specially noticed. 

The acts of the state of Georgia, which the plaintiff in 
error complains of, as being repugnant to the constitution, 
treaties, and laws of the United States, are found in two 
statutes, 

The first act was passed the twelfth of December, eigh- 
teen hundred and twenty-nine; and is entitled **An act to 
add the territory lying within the chartered limits of Geor- 
gia, and now in the occupancy of the Cherokee Indians, to 

he counties of Carroll, Dekalb, Gwinnett and Haber- 
sham; and to extend the laws of the state over the same, 
and to annul all laws made by the Cherokee nation of In- 
dians, and to provide for the compensation of officers serve 
ing legal process in said territory, and to regulate the testi- 
rnony of Indians, and to repeal the ninth section of the act 
of eighteen hundred and twenty-eight, on this subject.” 

‘This act annexes the territory of the Indians, within the 
limits of Georgia, to the counties named in the title; and 
extends the jurisdiction of the state over it. It annuls the 
Jaws, ordinances, orders and regulations, of any kind, 
made by the Cherokees, either in council, or in any other 
way, and they are not permitted to be given in evidence 
in the courts of the state. By this law no Indian, or the 
descendant of an Indian, residing within the Creek or Che- 
rokee nations of Indians, shall be deemed a competent 
witness in any court of the state, to which a white person 
may be a party, except such white person reside within 
the nation. Offences under the act are to be punished by 
confinement in the penitentiary, in some cases not less than 
four nor more than six years, aud in others, not exceed. 
ing four years, 

Che second act was passed on the twenty-second day of 
December, eighteen hundred and thirty, and is entitled 
‘‘an act to prevent the exercise of assumed and arbitrary 

ower, by all persons, under pretext of authority from 
he Cherokee Indians, and their laws; and to prevent 
white persons from residing within that part of the char- 
tered limits of Georgia, occupied by the Cherokee Indians; 
and to provide a guard for the protection of the gold mines, 
and to enforce the laws of the state within the aforesaid 
territory.” 

By the first section of this act, it is made a penitentiary 
offence, after the first day of February, eighteen hundred 
and thirty-one, for any person or persons, under color or 

retence of authority from the said Cherokee tribe, or as 
Pead men, chiefs, or warriors of said tribe, to cause or 
procure, by any means, the assembling of any council or 
other pretended legislative body of the said Indians, for 
the purpose of legislating, Xe. 

T ey are prohibited from making laws, holding courts 
of justice, or exceuting process. And all white persons, 
after the first of March, eighteen hundred and thirty-one, 
who shall reside within the limits of the Cherokee nation, 
without a lieense or permit from his exeellency the go- 
vernor, or from such agent as his excelleney the governor 
shall authorise to grant such permit or license, or who 
shall not have taken the oath hereinafter required, shall 
be guilty of a high misdemeanor; and, upon conviction 
thereof, shall be punished by confinement to the peniten- 
tiary, at hard labor, for a term not less than four years.” 
Fram this punishment, agents of the United States are 
excepted, white females, and male children under twenty- 
one years of age. 

Persons who have obtained license; are required to take 
the following oath: ‘‘I, A B, do solemnly swear, that ] 
will support and defend the constitution and laws of the 
state of Georgia, and uprightly demean myself as a citizen 
thereof. So help me God.” 

The Governor is authorised to organise a guard, which 
shall not consist of more than sixty persons, to protect the 
mines of the Indian territory, aud the guard is authorised 
to arrest all offenders under the act. 

It is apparent that these laws are repugnant to the trea- 
ties with the Cherokee Indians which have been referred 
to, and to the law of eighteen hundred and two. This re- 

ugnance is made so clear by an exhibition of the respee- 
Re acts, that no force of demonstration ean make it more 


palpable. 
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By the treaties and laws of the United States, rights are 
guarantied to the Cherokees, both as it respects their ter- 
vitory and internal polity. By the laws of Georgia these 
rights are abolished; and not only abolished, but an igno- 
minious punishment is inflieted on the Indians, and others, 
for the exercise of them. The important question then 
arises, which shall stand, the laws of the United States, 
or the laws of Georgia? No rule of construction, or 
subtilty of argument, can evade an answer to this ques- 
tion. The response must be, so far as the punishment 
of the plaintiff in error is concerned, in favor of the 
one or the other. 

Not to feel the full weight of this momentous sub- 
ject, would eviden¢e an ignoranee of that high respon- 
sibility which is devolved upon this tribunal, and upon 
its humblest member, in giving a decision in this case. 

Are the treaties and law whieh have been cited, in force? 
and what, if any, obligations, do they impose on the fede-~ 
ral government, within the limits of Georgia? 

A reference has been made tothe policy of the United 
States on the subject of Indian affairs, before the adoption 
of the constitution, with the view of ascertaining in what 
light the Indians have been considered by the first official 
acts, in relation to them, by the United States. For this 
object, it might not be improper to notice how they were 
considered by the European inhabitants, who first formed 
settlements in this part of the continent of America. 

The abstract right of every section of the human 
race to a reasouable portion of the soil, by which to 
acquire the means of subsistence, cannot be controvert- 
ed. And it is equally clear, that the range of nations 
or tribes, who exist in the hunter state, may be res 
stricted within reasonable limits. They shall not be 
permitted to roam, in the pursuit of game, over an 
extensive and rich country, whilst, in other parts, hu- 
man beings are crowded so closely together, as to ren- 
der the means of subsistence precarious. The law of 
nature, which is paramount to all other laws, gives the 
right to every nation, to the enjoyment of a reasonable 
extent of country, so as to derive the means of subsistence 
from the soil. 

In this view, perhaps, our ancestors, when they first mi- 
grated to this country, might have taken possession of a 
limited extent of the domain, had they been sufficiently 
powerful, without negotiation or presen from the na- 
tive Indians. But this course is believed to have been 
nowhere taken. A more conciliatory mode was prefer- 
red, and one which was better caleulated to impress the 
Indians, who were then powerful, with a sense of the jus- 
tice of their white nerd tet The occupancy of their 
lands was never assumed, except upon the basis of con 
tract, and on the payment of a valuable eonsideration, 

This poliey has obtained from the earliest white set- 
tlements in this country, down to the present time. 
Some cessions of territory may have been made, by the 
lidians, in compliance with the terms on which peace 
was offered by the whites; but the soil, thus taken, was 
taken by the laws of conquest, and always as an indem~ 
nity for the expenses of the war, commenced by the 
indians. 

At no time has the sovereignty of the country been 
recognized as existing in the Indians, but they have 
been always admitted to possess many of the attributes 
of sovereignty. All the rights which belong to self 
rovernment have been recognized as vested in them, 
Cheir right of occupancy has never been questioned, but 
the fee in the soil has been considered in the govern- 
ment. This may be cailed the right to the ultimate 
domain, but the Indians have a present right of pos- 
session. 

In some of the old states, Massachusetts, Connecticut, 
Rhode Island, and others, where small remnants of tribes 
remain, surrounded by white population, and who, by 
their reduced numbers, had lost the power of self go- 
vernment, the laws of the state have been extended over 
them, for the protection of their persons and property. 

Before the adoption of the constitution, the mode of 
treating with the Indians was various. After the for- 
mation of the confederacy, this subject was placed un- 
der the special superintendence of the United Colonies; 
though, subsequent to that time, treaties may have been 
occasionally éntered into between a state and the In- 
dians in its neighborhood. It is not considered to be 
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at all important to go into a minute inquiry on this sub- 
ject. ltd . . g 
By the constitution, the regulation of commerce among 
the Indian tribes is given to congress. ‘This power must 
he considered as exclusively vested in congress, as the 
power to regulate commerce with foreign nations, to 
coin money, to establish post offices, and to declare war. 
Jt is enumerated in the same section, and belongs to the 
same class of powers. 

This investiture of power has been exercised in the 
regulation of commerce with the Indians, sometimes by 
treaty, and, at other times, by enactments of congress. 
In this respect, they have been treated by the federal au- 
thority, with but few exceptions, on the same footing as 
foreign nations. 

It is said that these treaties are nothing more than 
compacts, which cannot be considered as obligatory on 
the United States, from a want of power in the Indians 
to enter into them. 

What is a treaty? The answer is, it isa compaet form- 
ed between two nations or communities, having the right 
of self government. 

Is it essential that each party shall possess the same 
attributes of sovereignty, to give foree to the treaty? 
This will not be pretended: for, on this ground, very few 
valid treaties could be formed. The only requisite is, 
that each of the eontracting parties shall possess the right 
of self government, and the power to perform the stipu- 
lations of the treaty. 

Under the constitution, no state can enter into any trea- 
ty; and it is believed that, since its adoption, no state, un- 
der its own authority, has held a treaty with the Indians. 

It must be admitted, that the Indians sustain a peculiar 
relation to the United States. ‘They do not constitute, 
as was decided at the last term, a foreign state, so as to 
claim the right to sue in the supreme court of the United 
States: and yet, having the right of self government, they, 
in some sense, form a state. In the management of their 
internal concerns, they are dependent on no power. 


They punish offences under their own laws, and, in doing | 
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so, they are responsible to no earthly tribunal. They 
make war, and form treaties of peace. The exercise of 
these, and other powers, gives to them a distinct charac- 
ter as a people, and constitutes them, in some respects, a 
state, although they may not be admitted to possess the 
right of soil. 

By various treaties, the Cherokees have placed them- 
selves under the protection of the United States; they have 
agreed to trade with no other people, nor to invoke the 
protection of any other sovereignty. But such engage- 
ments do not divest them of the right of self govern- 
ment, nor destroy their capacity to enter into treaties or 
eompacts. 

Every state is more or less dependent on those which 
surround it; but, unless this dependence shall extend so 
far as to merge the political existence of the protected 
people into that of their protectors, they may still consti- 
tute a state. They may exercise the powers not relin- 
quished, and bind themselves as a distinet and separate 
community. 

The language used in treaties with the Indians should 
never be construed to their prejudice. Lf words be made 
use of which are susceptible of a more extended meaning 
than their plain import, as conected with the tenor of the 
treaty, they should be considered as used only in the lat- 
ter sense. ‘To contend that the word ‘‘allotted,” in refer- 
ence to the land guarantied to the Indians in certain trea- 
ties, indicates a favor conferred, rather than a right ac- 
knowledged, would, it would seem to me, do injustice to 
the understanding of the parties. How the words of the 
treaty were understood by this unlettered people, rather 
than their critical meaning, should form the rule of con- 
struction. 

The question may be 
made between a civilized 
Indians to be placed upon 
Europe, with whom we have made treaties? 

The inquiry is not, what station shall now be given 
to the Indian tribes in our country? but, what relation have 
they sustained to us, since the commencement of our go- 
yernment? 

_ We have made treaties with them; and are those trea- 
lies to be disregarded on our part, beeause they were en- 
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tered into with an uncivilized i *p Does this lessen 
the obligation of such treaties? , entering into them, 
have we not admitted the power of this people to bind 
themselves, and to impose obligations on us? 

The president and senate, except under the treaty-mak- 
ing power, cannot enter into compacts with the Indians, 
or with foreign nations. ‘This power has been uniformly 
exercised in forming treaties with the Indians. 

Nations differ from each other in condition, and that of 
the same nation may change by the revolutions of time, 
but the principles of justice are the same, They rest 
upon a base which will remain beyond the endurance of 
time. 

After a lapse of more than forty years since treaties 
with the Indians have been solemnly ratified by the general 
government, it is too late to deny their binding force. 
Have the numerous treatics which have been formed 
with them, and the ratifications by the president and se- 
nate, been nothing more than an idle pageantry ? 

By numerous treaties with the Indian tribes, we have 
acquired aceessions of territory, of inealeulable value to 
the union. Except by compact, we have not even claim- 
eda right of way through the Indian lands. We have re- 
cognized in them the right to make war. No one has 
ever supposed that the Indians could commit treason 
against the United States. We have punished them for 
their violation of treaties; but we have inflicted the pun- 
ishment on them asa nation, and not on individual offend- 
ers among them as traitors. 

In the executive, legislative, and judicial branches of 
our government, we have admitted, by the most solemn 
sanctions, the existence of the Indians as a separate and 
distinet people, and as being vested with rights which con- 
stitute them a state, or separate community—nota foreign, 
but a domestic community—not as belonging to the con- 
federacy, but as existing within it, and, of neeessity, bear- 
ing to ita peeuliar relation. 

But, can the treaties which have been referred to, and 
the law of eighteen hundred and two, be considered in 
foree within the limits of the state of Georgia? 

In the act of cession, made by Georgia to the United 
States, in eighteen hundred and two, of all lands claimed 
by her west of the line designated, one of the conditions 
was, ‘‘that the United States should, at their own expense, 
extinguish, for the use of Georgia, as early as the same 
can be peaceably obtained, on reasonable terms, the In- 
dian title to lands within the state of Georgia.” 

One of the counsel, in the argument, endeavored to show, 
that no part of the country now inhabited by the Chero~ 
kee Indians, is within, what is called the chartered limits 
of Georgia. 

It appears that the charter of Georgia was surrendered 
by the trustees, and that, like the state of South Carolina, 
she became aregal colony. ‘The effect of this change was, 
to authorise the crown to alter the boundaries, in the ex« 
ercise of its discretion. Certain alterations, it seems, 
were subsequently made: but I do not conceive it can be 
of any importance to enter into a minute consideration of 
them. Under its charter, it may be observed, that Geors 
gia derived a right to the soil, subject to the Indian title 
by occupancy. By the act of cession, Georgia designates 
a certain Jine as the limit of that cession, and this line, 
unless subsequently altered, with the assent of the parties 
interested, must be considered as the boundary of the 
state of Georgia. ‘This line having been thus recognized, 
cannot be contested on any question which may ineidental~ 
ly arise for judicial decision. 

It is important, on this part of the case, to ascertain in 
what light Georgia has considered the Indian title to lands, 
generally, and particularly, within her own boundaries; 
and also, as to the right of the Indians to self government. 

In the first place, she was a party to all the treaties en- 
tered into between the United States and the Indians, 
since the adoption of the constitution. And prior to that 
period, she was represented in making them, and was 
bound by their provisions, although it is alleged that she 
remonstrated against the treaty of Hopewell. Inthe pas- 
sage of the intercourse law of eighteen hundred and two, 
as one of the constituent parts ofthe union, she was also a 
party. 

‘The stipulation made in her act of cession, that the 
United States should extinguish the Indian title to lands 
within the state, was a distinct reeognition of the right in 
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the federal government, to make the extinguishment; and 
also, that, until it should be made, the right of oceupaney 
would remain in the Indians. 

In a law of the state of Georgia, ‘‘for opening the land 
office and for other purposes,”’ passed in seventeen hun- 
dred and eighty-three, it is declared that surveys made on 
Indian lands were null and void; and a fine was inflicted 
on the person making survey, which, if not paid by the 
offender, he was punished by imprisonment. By a sub- 
sequent act, a line was fixed for the Indians, which was a 
boundary between them and the whites. A similar pro- 
vision is found in other laws of Georgia, passed before 
the adoption of the constitution. By an act of seventeen 
hundred and eighty-seven, severe corporal punishment 
was inflicted on those who made or attempted to make 
surveys, ‘‘beyond the temporary line designating the In- 
dian hunting ground. 

On the nineteenth of November, eighteen hundred and 
fourteen, the following resolutions were adopted by the 
Georgia legislature: 

‘*Whereas many of the citizens of this state, without re- 
gard to existing treaties between the friendly Indians and 
the United States, and contrary to the interest and good 
policy of this state, have gone, and are frequently going 
over, and settling and cultivating the lands allotted to the 
friendly Indians, for their hunting ground, by which 
means the state is not only deprived of their services in 
the army, but considerable feuds are engendered between 
us and our friendly neighboring Indians: 

** Resolved, therefore, by the senate and house of repre- 
sentatives of the state of Georgia in general assembly met, 
That his excellency the governor be, and he is hereby, re- 
quested to take the necessary means to have all intruders 
removed off the Indian lands, and that proper steps be 
taken to prevent future aggressions.” 

In 1817, the legislature refused to take any steps to dis- 
pose of lands acquired by treaty with the Indians, until 
the treaty had been ratified by the senate; and, by a reso- 
Jution, the governor was directed to have the line ran be- 
tween the state of Georgia and the Indians, according to 
the late treaty. ‘The same thing was again done in the 
year 1819, under a recent treaty. 

In a memorial to the president of the United States, by 
the legislature of Georgia, in 1819, they say ‘‘it has long 
been the desire of Georgia, that her settlements should be 
extended to her ultimate limits.” ‘Phat the soil within 
her boundaries should be subjected to her control; and, 
that her police organization and government should be 
fixed and permanent.” ‘*That the state of Georgia claims 
a right to the jurisdiction and soil of the territory within 
her limits.” **She admits, however, that the right is in- 
choate—remaining to be perfected by the United States, 
in the extinetion of the Indian title; the United States 
pro hac vice as their agents.” 

The Indian title was also distinctly acknowledged by the 
act of 1796, repealing the Yazoo act. It is there declared, 
in reference to certain lands, that ‘‘they are the sole pro- 
perty of the state, subject only to the right of the treaty of 
the United States, to enable the state to purchase, under 
its pre-emption rights the Indian title to the same;” and 
also that the land is vested in the ‘‘state, to whom the 
right of pre-emption to the same belongs, subject only to 
the controlling power of the United States, to authorise 
any treaties for, and to superintend the same.” ‘This lan- 
guage, it will be observed, was used long before the act 
of cession. 

On the twenty-fifth of March, eighteen hundred and 
twenty-five, the governor of Georgia, issued the following 
proclamation: thes 

‘“Whereas it is provided in said treaty, that the United 
States shall protect the Indians against the encroachments, 
hostilities and impositions, of the whites, so that they 
suffer no imposition, molestation, or injury, in their per- 
sons, goods, effects, their dwellings, or the lands they oc- 
eupy, until their removal shall have been accomplished, 
according to the terms of the treaty:” which had been 
recently made with the Indians. 

“J have therefore thought proper to issue this my pro- 
clamation, warning all persons, citizens of Georgia or 
others, against trespassing or intruding upon lands occu- 
sied by the Indians, within the limits of Georgia, either 
for the purpose of settlement or otherwise, as every such 
act will be in direct violation of the provisions of the 
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treaty aforesaid, and will expose the aggressors to the 
most certain and summary punishment, by the authori- 

ties of the state, and the United States.”? **All good citij- 

zens, therefore, pursuing the dictates of good faith, will 

unite in enforeing the obligations of the treaty, as the su- 

preme law,” &e. 

Many other references might be made to the public 
acts of the state of Georgia, to show, that she admitted 
the obligation of Indian treaties, but the above are belicy- 
ed to be sufficient. ‘hese acts do honor to the charac- 
ter of that highly respectable state. 

Under the act of cession, the United States were bound, 
in good faith, to extinguish the Indian title to lands within 
the limits of Georgia, so soon as it could be done peace- 
ably and on reasonable terms. 

The state of Georgia has repeatedly remonstrated to 
the president o.. this subject, and called upon the govern- 
ment to take the necessary steps to fulfil its engagement. 
She complained that, whilst the Indian title to immense 
tracts of country had been extinguished elsewhere, within 
the limits of Georgia but little progress had been made; 
and this was attributed, either to a want of effort on the 
part of the federal government, or to the effect of its po- 
licy towards the Indians. In one or more of the treaties, 
titles in fee simple were given to the Indians, to certain 
reservations of land; and this was complained of, by 
Georgia, asa direct infraction of the condition of the ces- 
sion. Ithas also been asserted, that the policy of the go- 
vernment, in advancing the cause of civilization among 
the Cherokees, and inducing them to assume the forms of 
aregular government and of civilized life, were caleulat- 
ed to increase their attachment to the soil they inhabit, 
and to render the purchase of their title more difficult, if 
not impracticable. 

A full investigation of this subject may not be consider- 
ed as strictly within the scope of the judicial inquiry 
which belongs to the present ease. But, to some extent, 
it has a direct bearing on the question before the court, as 
it tends to show how the rights and powers of Georgia 
were coustrued by her public functionaries, 

By the first president of the United States, and by eve- 
ry succeeding one, a strong solicitude has been expressed 
for the civilization of the Indians. Through the agency 
of the government, they have been partially induced, in 
some parts of the union, to change the hunter state for 
that of the agriculturist and herdsman. 

In a letter addressed by Mr. Jefferson to the Cherokees, 
dated the ninth of January, eighteen hundred and nine, he 
recommends them to adopt a regular government, that 
crimes might be punished and property protected, He 
points out the mode by which a council should be chosen, 
who should have power to enact laws; and he also re- 
commended the appointment of judicial and executive 
agents, through whom the laws might be enforeed. ‘The 
agent of the government, who resided among them, was 
recommended to be associated with their council, that 
he might give the necessary advice on all subjects relat- 
ing to their government. 

Tn the treaty of eighteen hundred and seventeen, the 
Cherokees are encouraged to adopt a regular form of go- 
vernment. 

Since that time, a law has been passed, making an an- 
nual appropriation of the sum of ten thousand dollars, as 
a school fund, for the education of Indian youths, which 
has been distributed among the different tribes where 
schools had been established. Missionary labors among 
the Indians have also been sanctioned by the government, 
by granting permits, to those who were disposed to en- 
gage in such a work, to reside in the Indian country. 

‘That the means adopted by the general government to 
reclaim the savage from his erratic life, and induce him 
to assume the forms of civilization, have had a tendency 
to increase the attachment of the Cherokees to the country 
they now inhabit, is extremely probable; and that it in- 
creased the difficulty of purchasing their lands, as by act 
of cession of the general government agreed to do, is 
equally probable. 

Neither Georgia nor the United States, when the ces- 
sion was made, contemplated that foree should be used 
in the extinguishment of the Indian title; nor that it 
should be procured on terms that are not reasonable. 
But, may it not be said, with equal truth, that it was not 





contemplated by either party that any obstructions to the 
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fulfilment of the compact should be allowed, much less 
sanctioned, by the United States? 

The humane policy of the government towards these 
children of the wilderness must afford pleasure to every 
benevolent feeling; and if the efforts made have not prov- 
ed as successful as was anticipated, still much has been 
done. Whether the advantages of this policy should not 
have been held out by the government to the Cherokees 
within the limits of Georgie, as an inducement for them 
to change their residence and fix it elsewhere, rather than 
by such means to increase their attachment to their pre- 
sent home, as has been insisted on, is _a question which 
may be considered by another branch of the government. 
Such a course might, perhaps, have secured to the Che- 
rokee Indians all the advantages they have realized from 
the parental superintendence of the government, and have 
enabled it, on peaceable and reasonable terms, to comply 
with the act of cession. 

Does the intercourse law, of eighteen hundred and two, 
apply to the Indians who live within the limits of Georgia? 
The nineteenth section of that act provides, ‘‘that it shall 
not be construed to prevent any trade or intercourse with 
Indians living on lands surrounded by settlements of the 
citizens of the United States, and being within the ordi- 
nary jurisdiction of any of the individual states.” ‘This 
provision, it has been supposed, excepts from the opera- 
tion of the law the Indian lands which lie within any state. 
A moment’s reflection will show that this construction is 
most clearly erroneous. 

To constitute an exception to the provisions of this act, 
the Indian settlement, at the time of its passage, must 
have been surrounded by settlements of the citizens of 
the United States, and within the ordinary jurisdiction of 
a state; not only within the limits of a state, but within 
the common exercise of its jurisdiction. 

No one will pretend that this was the situation of the 
Cherokees who lived in the state of Georgia in eighteen 
hundred and two; or indeed, that such is their present 
situation. If, then, they are not embraced by the excep- 
tion, all the provisions of the act of eighteen hundred and 
two apply to them. 

In the very section which contains the exception, it is 
provided, that the use of the road from Washington dis- 
trict to Mero district should be enjoyed, aud that the 
citizens of Tennessee, under the orders of the governor, 
might keep the road in repair. And in the same sec- 
tion, the navigation of the ‘Tennessee river is reserved, 
and a right to travel from Knoxville to Price’s settlement, 
provided the Indians should not object. 

Now, all these provisions relate to the Cherokee coun- 
try; and can it be supposed, by any one, that such provi- 
sions would have been made in the act, if congress had 
not considered it as applying to the Cherokee country, 
whether in the state of Georgia or in the state of Ten- 
nessee? 

The exception, applied exclusively, to those fragments 
of tribes which are found in several of the states, and which 
came literally within the description used, 

Much has been said against the existence of an inde- 
pendent power within a sovereign state; and the conclu- 
sion has been drawn, that the Indians, as a matter of 
right, cannot enforce their own laws within the territo- 
rial limits of a state. The refutation of this argument 
is found in our past history. 

That fragments of tribes, having lost the power of self- 
government, and who lived within the ordinary jurisdic- 
tion of a state, have been taken under the protection of 
the laws, has already been admitted. But there has been 
no instance, where the state laws have been generally 
extended over a numerous tribe of Indians, living within 
the state, and exercising the right of self-government, 
until recently. 

Has Georgia ever, before her late laws, attempted to 
regulate the Indian communities within her limits? It is 
true, New York extended her criminal laws over the 
remains of the tribes within that state, more for their pro- 
tection than for any other purpose. These tribes were 
few in number, and were surrounded by a white popu- 
lation. But, even the state of New York has never as- 
serted the power, it is believed, to regulate their con- 
cerns beyond the suppression of crime. 

Might not the same objection to this interior indepen- 
dent power, by Georgia, have been urged, with as much 
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force asat present, ever since the adoption of the consti- 
tution? Her chartered limits, to the extent claimed, em- 
braced a great number of different nations of Indians, all 
of whom were governed by their own laws, and were 
amenable only to them. Has not this been the condition 
of the Indians within Tennessee, Ohio, and other states? 

The exercise of this independent power surely does 
not become more objectionable, as it assumes the basis 
of justice and the forms of civilization. Would it not 
be a singular argument to admit, that, so long as the In- 
dians govern by the rifle and the tomahawk, their go- 
vernment may be tolerated; but, that it must be suppress- 
ed, so soon as it shall be administered upon the enlighten- 
ed principles of reason and justice? 

Ave not those nations of Indians who have made some 
advances in civilization, better neighbors than those who 
aie still ina savage state? And is not the principle, as 
to their self-government, within the jurisdiction of a 
state, the same? 

When Georgia sanctioned the constitution, and con- 
ferred on the national legislature the exclusive right to 
regulate commerce or intercourse with the Indians, did 
she reserve the right to regulate intercourse with the Ine 
dians within her limits? This will not be pretended. If 
such had been the construction of her own powers, would 
they not have been exercised? Did her senators ob- 
ject to the numerous treaties which have been formed 
with the different tribes, who lived within her acknow- 
ledged boundaries?’ Why did she apply to the executive 
of the union, repeatedly, to have the Indian title extin- 
guished; to establish a line between the Indians and the 
state, and to procure a right of way through the Indian 
lands? 

The residence of Indians, governed by their own laws, 
within the limits of a state, has never been deemed in- 
compatible with state sovereiguty, until recently. And 
yet, this has been the condition of many distinct tribes 
of Indians, since the foundation of the federal govern- 
ment. 

How is the question varied by the residence of the In- 
dians in a territory of the United States? Are not the 
United States sovereign within their territories? And 
has it ever been conceived, by any one, that the Indian 
governments, which exiss in the territories, are incompa- 
tible with the sovereignty of the union? 

A state claims the right of sovereignty, commensurate 
with her territory; as the United States claim it, in their 
proper sphere, to the extent of the federal limits. This 
right or power, in some cases, may be exercised, but not 
in others. Should a hostile force invade the country, at 
its most remote boundary, it would become the duty of 
the general government to expel the invaders. Fut it 
would violate the solemn compacts with the Indians, 
without cause to dispossess them of rights which they 
possess by nature, and have always exercised; and which 
have been uniformly acknowleged by the federal govern- 
ment. 

Is it incompatible with state sovercignty to grant ex- 
clusive jurisdiction to the federal government over a num- 
her of acres of land, for military purposes? Our forts 
and arsenals, though situated in different states, are not 
within their jurisdiction. 

Does not the constitution give to the United States as 
exclusive jurisdiction in regulating intercourse with the 
Indians, as has been given to them over any other sub- 
ject? Is there any doubt as to this investiture of power? 
Has it not been exercised by the federal government, 
ever since its formation, not only without objection, but 
under the express sanction of all the states? 

The _— to dispose of the public domain is an attri- 
bute of sovereignty. Can the new states dispose of the 
lands within their limits, which are owned by the federal 
government? The power to tax is also an attribute of 
sovereignty; but, can the new states tax the lands of the 
United States?’ Have they not bound themselves, by 
compact, not to tax the public lands, nor until five years 
after they shall have been sold?) May they violate this 
compact, at discretion? 

Why may not these powers be exercised by the re- 
spective states?’ The answer is, because they have part- 
ed with them, expressly for the general good. Why may 
not a state coin money, issue bills of credit, enter into a 





treaty of alliance or confederation, or regulate commerce 
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with foreign nations? Because these powers have been 
expressly and exclusively given to the federal govern- 
ment. 


Has not the power been as expressly conferred on the 
federal government, to regulate intercourse with the In- 
dians, and is it not as exclusively given, as any of the pow- 
ers above enumerated? ‘There being no exception to 
the exercise of this power, it must operate on all com- 
munities of Indians, exercising the right of self-govern- 
ment; and consequently, include those who reside within 
the limits of a state, as well as others. Such has been 
the uniform construction of this power, by the federal 

vernment and of every state government, tuatil the ques- 
tion was raised by the state of Georgia. 

But the inquiry may be made, is there no end to the 
exercise of this power over Indians within the limits of a 
state, by the general government’ ‘The answer is, that, 
in its nature, it must be limited by cireumstances. 

If'a tribe of Indians shall become so degraded or re- 
duced in numbers, as to lose the power of self-govern- 
ment, the protection of the local law, of necessity, must 
be extended ove’ them. ‘The point at which this exercise 
pS ted by a state would be proper, need not now be con- 
sidered: if indeed it be a judicial question. Such a ques- 
ti6in does not seem to arise in this case. So long as trea- 
ties and Jaws remain in full force, and apply to Indian na- 
tions, exercising the right of self-government, within the 
limits of a state, the judicial power can exercise no dis- 
cretion in refusing to give effect to those lews, when 
questions arise under them, unless they shall be deemed 
unconstitutional. 


The exercise of the power of self-government by the 
Indians, within a state, is undoubtedly eontemplated to 
be temporary. This is shown by tlie settled policy of 
the government, in the extinguishment of their title, and 
especially by the compact with the state of Georgia. Lt 
is a question, not of abstract right, but of public policy. 
I do not mean to say that the same moral rule which 
should regulate the affairs of private life, should not be 
regarded by communities or nations. But, a sound na- 
tional policy does require that the Indian tribes within 
our states should exchange their territories, upon equi- 
table principles, or eventually consent to become amal- 
gamated in our political communities. 

At best, they can enjoy a very limited independence 
within the boundaries of a state, and such a residence 
must always subject them to encroachments from the 
settlements around them; and their existence within a 
state, as a separate and independent community, may se- 
riously embarrass or obstruct the operation of the state 
laws. If, therefore, it would be inconsistent with the 
political welfare of the states, and the social advance of 
their citizens, that an independent and permanent power 
should exist within their limits, this power must give 
way to the greater power which surrounds it, or seck its 
exercise beyond the sphere of state authority. 

This state of things can only be produced by a co- 
operation of the state and federal governments. ‘The 
latter has the exclusive regulation of intercourse with 
the Indians; and, so long as this power shall be exer- 
cised, it cannot be obstructed by the state. It isa pow- 
er given by the constitution, and sanctioned by the most 
solemn acts of both the federal and state governments: 
consequently, it cannot be abrogated at the will of a state. 
It is one of the powers parted with by the states, and 
vested in the federal government. But, if a contingeney 
shall occur, which shall render the Indians who reside 
in a state, incapable of self-government, cither by moral 
degradation or a reduction of their numbers, it would 
undoubtedly be in the power of a state government to 
extend to them the wgis of its laws. Under such cireum- 
stances, the agency of the general government, of neces- 
sity, must cease. 

But, if it shall be the policy of the government to with- 
draw its protection from the Indians who reside within 
the limits of the respective states, and who not only claim 
the right of self-government, but have uniformly exer- 
cised it; the laws and treaties which impose duties and 
obligations on the general government should be abrogat- 
ed by the powers competent to do so. So long as those 
laws and treaties exist, having been formed within the 
sphere of the federal powers, they must be respected and 





ES —— 





enforced by the appropriate organs of the federal govern. 
ment. 

The plaintiff who prosecutes this writ of error, enter- 
ed the Cherokee country, as it appears, with the express 
permission of the president, and under the protection of 
the treaties of the United States, and the law of eighteen 
htindred and two. He entered, not.to corrupt the morals 
of this people, nor to profit by their substance; but to 
teach them, by precept and example, the Christian reli- 
gion. If he be unworthy of this sacred office; if he had 
any other object than the one professed; if he sought, bv 
his influence, to counteract the humane policy of the fe- 
deral government towards the Indians, and to embarrass 
its efforts to comply with its solemn engagement with 
Georgia; though his sufferings be illegal, he is not a pro- 
per object of public sympathy. 

It has been shown, that the treaties and laws referred 
to come within the due exercise of the constitutional pow- 
ers of the federal government; that they remain in full 
force, and consequently, must be considered as the su- 
preme laws of the land. These laws throw a shield over 
the Cherokee Indians. ‘They guarautied to them their 
rights of occupancy, of self-government, and the full en- 
joyment of those blessings which might be attained in 
their humble condition. But, by the enactments of the 
state of Georgia, this shield is broken in pieces—the in- 
fant institutions of the Cherokees are abolished, and their 
lawsannulled. Infamous punishment is denounced agains? 
them for the excreise of those rights which have been 
most solemnly guarantied to them by the national faith. 

Of these enactments, however, the plaintiff in error has 
no right to complain, nor ean he question their validity, 
except in so far as they affect his interests. In this view, 
and in this view only, has it become necessary, in the 
present case, to consider the repugnancy of the laws of 
Georgia to those of the union. 

Of the justice or policy of these laws, it is not my pro- 
vince to speak: such considerations belong to the legisla- 
ture by whom they were passed. They have, no doubt, 
been enacted under a conviction of right, by a sovereigii 
and independent state, and their policy may have been 
recommended, by a sense of wrong, under the compact. 
Thirty years have elapsed since the federal government 
engaged to extinguish the Indian tile, within the limits 
of Georgia. ‘That she has strong ground of complaint, 
arising from this delay, must be adinitted; but oF con- 
siderations are not involved in the present ease; they be- 
long to another branch of the government. We can look 
only to the law which defines our power, and marks out 
the path of our duty. 

Under the administration of the laws of Georgfa, a ci- 
tizen of the United States has been deprived of his liber- 
ty; and, claiming protection under the treaties and laws of 
the United States, he makes the question, as he has a 
rivlt to make it, whetherthe laws of Georgia, under which 
he is now suffering an ignominious punishment, are not 
repugnant to the coustitution of the United States, and the 
treaties and laws made under it. This repugnaney has 
been shown; and it remains only to say; what has before 
been often said by this tribunal of the local laws of many 
of the states in this union, that, being, repugnant to the 
constitution of the United States, and to the laws made 
under it, they can have no force to divest the plaintiff in 
error of his property or liberty. 

Mr. Justice Baldwin dissented: stating that, in his 
opinion, the record was not properly returned upon the 
writ of error; and ought to have been returned by the 
state court, and not by the clerk of that court. As to the 
merits, he said, his opinion remained the same as was 
expressed by him in the case of the Cherokee nation 
against the state of Georgia, at the last term. 
E.xctracts from the act of congress, entitled **an act to 

regulate trade and intercourse with the Indian tribes. 

and to preserve peace on the frontiers.” Approved 

March 30, 1802, 

_ The first section of the act declares that ‘‘the boundary 
line established by treaty, between the United States and 
the various Indian tribes, shall be clearly ascertained, and 
distinctly marked, in all such places as the president of 
the United States shall deem necessary, and in such man- 
ner as he shall direct.”’ It then describes the boundary 
line, and epntains the following proviso. |] 
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